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ABSTRACT ' . 

This report is an examination of the legal structure 
underlying state compulsory school attendance requirements and the 
likely legal and policy consequences that might result from repeal or 
amendment of the statues that form that structure. Its purpose is 
twofold. First, it is to provide a useful presentation of the massive 
amount of federd'l and state constitutional, statutory, and case law 
directly relating to compulsory school attendance. Second, it is to 
analyze and comment on this body of law in such a manner as to- 
provide the legal basis for an examination of the desirability of the 
requirement of compulsory attendance as it is currently defined in 
the United States. The examination begins with a review of the 
historical evolution of compulsory attendance laws and of the related 
system of laws regulatinig child labor. Each chapter contains a 
detailed commentary and a variety of specific conclusions about its 
contents (Author/IRT) ' , . . 
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*1. INTRODUCTION , , • 

' ■■ • . > . .• ■■ 

0 

This report is an examination of the legal structure 
underlying state compulsory school attendance requirements and the 

y legal- an^ policy consequences which might r'esult from repeal 
or amendment of the statutes which form that structure ' A^Lthough a 
significant body of literature has accumulated during the past decade . 
concerning a multitude of issues relating to the manner in which ele- 
mentary and secondary education is provided in the United States, 
thare has been virtually no attention paid to the. significance of ' 
coiupulsory attendance laws Tn that system. While it is true that 
some educational reformers liave./challenged the concept of compulsorfr; 
attendance, they have frequently used the phrase loosely as being • 
synonymous with public education and have not examined in any detail 
the structure underlying that concept and the specific implications 
of altering that structure • . / 

This report undertakes such an exain^nation first by review- 
ing the historical evolution of. compulsory attendance laws and of the 
.related system of laws regulating child labor, then by. examining the 
present statutory and constitutional underpinnings of those systems 
and, finally, by analyzing the principal legal and policy implications 

. ^of repealing or substantially modifying compulsory, attendance laws . 
/ . • . ° 

•Compulsory attendance laws are examined historically from/ .- 

their theoretical foundations in the English poor laws of the six- 

teenth century, through the religion-based statutes of colonial 

America, whi^h required that cl^ildren be taught to read, in order 'to 

be able to study the Bible. The , historical overview also focuses 
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upon the enactment, from the mid-nineteenth, and into the early ' 
twentieth centuries, of the present-da^, compulsory attendance laws.' 
Examined in this part are the social/ economic and political condi- 
tions prevalent during periods of active legislating, the develop. ' 
ment of the belief that, education was necessary to insure the con- 
. tinuation of a democratic form of government, the concern, during/ 
periods of increased immigration, that there be a method for in- ^ 
suring a common background a^d citizenship for«l divers^ population 
and the movement to curtail abuses in" industries employing children 
•during. and after the industrial revolution of the nineteenth century 

Because of the symbiotic relat:ionship between compulsory 
attendance and child labor laws,' an historical revie^ of tha. de- . 
velopment of child labor laws- is provided. This revie^races the 
history of 'child labor legislation from its roots in' the British ^' ^ 
statutes of the sixteenth cent^ry , emphasizing the movements in 
the late eighteenth and nineteenth centuries to proh^Mt^ use 
of child labor in industry and th^ parallel bet^^en the enact.' 
ment of child labor laws and compulsory attendance laws. It 'con- 
cludes with a summary of the = current status of child labor laws and 
the recent trends away from some of tha early restrictions. 

The, report then provides a comprehensive and systematic ' 
comparative, analysis of all of the primary^ reference sections of the 
dompulsory attendance statutes of each state. ' This analysis f^usi, 
in detail, upon the specific requirements imposed^^ by those statutes 
upon parents, children and the state; the varieties of educational 
programs permitted by those statutes to satisfy such requirements; 
and the. elements of those statutes, which, serve to prevent, circum. 



-3- 




scribe oj encourage the future development of alternatives to 
traditionally structured public 'school-^ programs*. . . '' 

, This review of compulsory attendance^ prqvisions in. state 
statutes is followed by an exterisive analysis of all' of the major • 
cases ,.i.hich have interj,reted those provision},. This analysis dis-" 
cusses the circmnst^nces .in whi'ch courts have be6n willing ^or un-- ^ 
willing to, expand the krieties of programs ^permitted by the sta-. * 
, tu.t^^ to satisfy the .attendance req^rlremei?t ; . and^ the implications 
' of those sfate^ court decisions for .the development 'of ' future alter- 
native educational programs 

In addition to t'^e statutc^ry and case analysis of compul- ' 
.-sory attendance provisions, the report provides an analysis of the 

tew analogous Provisions contained ' in state constitutions . .Also , 
/-reference is made to the few cases construing those provisions. 

Following the analysis of state statutes, and constitutional 
provisions and the interpretive "state case law defining' the basic 
<^p^.pulsY attendance requirements , the report cat.aogues and exam- 
ines ty exemptions, from those requirements. This examination is . 
.^'designed to further define the dimensions of' the attendance re- , ' " 
/ guirement .'■ ■ '' - 

Once the basic attendance requirements " are de|ined and " 
analyzed, the report summarizes the system through which the re- 
quirements are enforced. This summary, as well as air the other " 
mjor parts of the report, "is supplemented by-^prehensive cfiarts> 
contained in the appendices , wliich describe specific provisions of ' 
the statutes of aM. American ;iurisdictioris. 
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Because cff the importance of child labor laws to th 



;e roam- 



tenance and enforcement of "the compulsory attendanc^ system.; tb.. 
; . report outlines and compares- the basic provisions cjf the child 

; labor laws of the fifty stdtes., Puerto Rico and the District of 
■ Columbia, noting .the specific connections between those laws and 
• compulsory attendance requirements. Some of tbos.? connections 
. are, for. example, the fact that,.' in a particular/ jurisdictibn , .tlie . 
maximum compulsory school attendance age and - tha minimum ■ age for 
permitted full-time emploi-ent are rften the saine? school officials 
- are re^ofisible frequently ; for adhiinistering/and enforcing the ' 
. requirements of child lab,, laws;. a:-d^J:he requirements for wirk 

during school hours pr part-time after " school' hours include ichieve 
mer^t^;of a minimum educational level (e.g. sixth grade). 
■ , . , The next, paxt of the report is an Examination of the irel.y- 
tionship -between the sta.te . systems of compulsory attendance laws Ld. 
. the .United States Constitution. In this p.krt, the report focuse:/ 
upon .direct and indirect references to „state compulsory attendant,- - 
^: laws in decisions of the United" States Supreme Court and .in dec is .ion' 



.of. the lower federal courts in areas where the Supreme Court has 
. not_ rendered a/ def initive decisio/i.* The purpose of tfcis- part is 
to describe a^nd analyze the significance, of compulsory attendance 
laws in yarious landmarTc federal court decisions in the area of . 
elementary ^d secondary ed^cation; and/to lay the basis for a j 
discussion /of the federal constitutional- implications, of repeal 
or amendment of those "laws, ' ■ 

Phe final part of the report analyzes the principal legal 
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.implications of repeal or amendment of compulsory ■ attendance laws ' " 
" by reviewing the proposals " fQr repeal or amendment made by Various 
educat.^onai theorists; as Well, as t^/ broader reform context in which 
.such proposals- are made; describir./ the chdnges-.in the legal struc- 
• ture- which would be required t>A^/f 3ctuate such proposals for rel 
peal -or amendment; commentii>i'on the principal new legal issues 
wUich would be raised by repeal or "amendment; and -kwmfti^rizing the. 
... significance of compulsory attendance laws in the overall debate.^-"^" 
about the quality and viability df elementary and secondary^edu-- * 
cation in the- United States. ' \ ^-"f 

;■ • ■ . Each chapter of the report . contains within it . a detailed / 

• ..^commentary -an€ a variety of specific conclusions about its content.. 
. The^ollowirrg is a summary of some of the>E,rincipal general con- / 

elusions we have reached r • / " I ' 

' ' * ^^^"^ tho .basic structure /of the compulsory attendar^ce ' 

and-.-child l.abor provikions is similar/ 'from.. state to' state', the ,L-^ 
■ tails of tl^dse provisions are substantially different 'so that ia^ 

tionally, the . compulsory attendance /and; child labor laws present ' 
y dense network of laws which are- nit easily susceptible to ^lassi. ' 
'fication. - ■ - >s' " / . 

•■ ■ ■ ■ ■ . ■ - ■ ■ • ■ . ■ / 

... 2. In each Utate, the age provisions contained in l^he com- • 
pulsory- attendance and cliild labor statutes are directly ke,(ed / • 
^ to each other so that -one/.system acts as an enforcement -melanism 
for the other.- This reflect! tAe parallel historical development, 
of the two sVstem^s,. ' /'' ' » ' / 

• ^ ■ ■ - ■ ^ .. ■ •.. ./■. • 

' > 11 



ERIC . . • / 



. ,. -3. Repeal- or amendment of compulsory attendance laws ^ 
wbuld teguire relatively minor state cons^Mtutional and statutory, 
changes. Such rep^eal_ or amendment, for' example, would- not require 
the releal-or amendment of laws relating to the establishment, oper 
ati'on and financing of the public , schools . 

• 4. Repeal~-o-f-compulsory attendance laws would nbt result 
•-n the total-elimination of; compulsion .in the public -schools, ab- 
sent repeal of laws req^p.ring certain courses to be "taught, repeal ■ 
. of ^the rules and regulations governing the daily lives- of studeits 
and a complete restructuring of the relationship of students to, • 
teachers and administrat'-~s . *. . '• 

^5, Most state statutes compel attendance at 'either public 
school or private school but are very ambiguous with respect to 
allowing attendance at other types of educational programs . in 
those few states where thesf statutes have been, inter-pre ted by 
.state courts, however, the courts have generally been liberal, in 
interpreting compulsory attendance laws' to allow attendance at • 

typiFof educational programs. In general, the. compul- , 
-^ory attendance laws,, themselves are not a major obstacle to the 
development of alternative educational programs. 

6. Amendment of 'compulsory attendance, laws could' serve 
to ,make the systein of compelled attendance more flexible than it 
is currently, by, for^" example ,' expanding the learning arrangements 
which c..re permitted to= satisfy the atteridaiice requirement. Such' 
amendment, however, to be effective in practice »as well as in 
theory ,^ would requi^i" major changes in laws and public policy con- 
cerning school finance and. governance , . so that ' less, affluent parents 



and children could receive public funds and thereby be able to 
afford to exercise the choices provided by such amendments. 

7. In general, the existence of compulsory attendance 
laws has not been a major influence in the decisions of the. Supreme 
Court and o^: the; lower federal courts in the area of elementary 
and secondary education, except in those few areas where the pro-- 
visions of a compulsory attendance law were directly in issue. 
^ °8. The Supreme Court has taken a restrictive ^view of the 

sc^ of Constitutionally-mandated exemptions from compulsory atten 
dance, by trying^ to limit, those exemptions to claims under the 
free exercise clause of '•he first .n,endment and by interpreting, 
that clause in a very restrictive manner. 

9. Repeal or amendment of compulsory attendance laws would 
result in^the raising of new legal issues. For example, repeal 
would raise the issue of whether the choice of the parent or child 
is controlling in ;situations where there is a difference of opinion 
between the two on whether the child should attend school. - 

This is- a technical report in the area of -law and educa- 
tion, written for an audience of lawyers,. educational scholars, 
policy makers at all levels, educational professionals, parents of 
school age children, and others- vitally interested in the system of [ 
elementary and secondary education in the United States. Its 
.purpose is twofold. First, it is to provide in a clear and precise 
manner, a useful presentation of the massive . amount of federal 
and state constitutional, statutory and case law directly relating 
to compulsory school attendance. Second, its purpose .is to analyze 



and comment on this body of law in such a manner as to provide the 
legal basis for an examination by the diverse constituencies, de- 
scribed abo^^-e, of the desirability of the requirement of compul-^ 
sory attendance as it is currently defined in the United States. 
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2.. THE ORIGIN AND DEVELOPMENT OF COMPULSORY EDUCATION 

4N THE UNITED STATES 

I. Introduction 

Compulsory education in- the United States - which is man- 
dated by an elaborate system of state laws requiring attendance 
at either public schools or at some other acceptable learning ar- 
rangement - has its roots in English legislation of the 16th and 
17th centuries.. Americans in the colonial and early national 
periods enlarged upon these laws, adapting them to the peculiar 
needs of a rapidly-developing nation with a philosophy of equal 
opportunity and individual achievement. The refinement of these, 
laws into our present U7 Lversal c mpulsory free educational sys- 
tem took place in an evolutionary manner - with occasional re- 
verses, of direction - over a period of two and 3 half centuries. 
II- The English Foundations 

The English "Poor iaws" of 1563 and 1601^ provided^the 
theoretical base for all educational legislation in colonial 
America. ' The earlier of the two, the Statute of Artificers 
(1563) r provided for a nation-wide system of apprenticeship by 
requiring a seven-year period of compulsory service in husbandry 
for all persons between the ages of twelve . and sixty who were not 
otherwise employed. The Poor Laws of 1601 provided minimal main- 
tenance for the poor and their children, as well as requiring 
their training in a trade. Similar apprenticeship provisions wore 



Statute Artificers, 1563 5 Eliz. I, c. iv. 



enoo^assea in the earliest education laws in each of the colo- 
nies.. By the end of tlm 16th century, the English Poor Laws ■ 
had clearly established bok in legal precedent and in political 
discourse a n»*er of .ajor principles which woulH shape ^glo- 
arnerican educational legislation for the next 300 years: ' . 

.1. Festering economic independence in the' individual and 
developing moral character are acceptable bases for wide-ranging , 
legislation; 

2. The state may compel loci, conmunities to. care for 
their poor and unemployed residents' iji^equiring that funds for 

education and training^ be raised by a ga;:;;rt2> 

3. The state may. control the movements and the terms of 
employment of minors and of destitute adults. . 

4. The state may intervene in family lifs and remove 
children from the custody of parents who' are unable to support them 

5. The state is the final arbiter of the type of learning 
conveyed to children and the uses to which that learning is put.^ 

Thus .the colonists embar.ked in their new l^hd with a 
heritage of compulsory, publicly-enforced .:training' which was. . 
already several generations old.' 



can be fouaid in Ens?gn? Forelt C '^''SmSi'^" .'^^^^ legislation 
and -Child Labor . The Athe^S Pt-^« Compulsory School Attendance 
(hereinafter ii^sign) ^""^'^ '^^^^^^^^^^y^^^^^^ 
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III. Colonial America 

A. Early Educational Legislation .- 
■ The first compulsory education law in America was' 
enacted in 1642 in the Colony of Massachusetts Bay.^ This statute 
required a: L parents a.d masters to provide an education both in 
^ a trade and in the elements of reading to all children under 
their care. The local selectmen were required, under penalty of 
a fine, to determine whether parents and masters were teaching 
their children and apprentices some ■ calling or trade and whether" • 
. children were being taught to read and ^ to understand -'the prin- 
ciples of religion and the capital lawes of this country. if 
the selectmen found that parents or masters were not fulfilling 
^ their obligations, the. selectmen were required to remove the child- 
ren from parental, custody and place them as apprentices with someone 
who would carry out the law.^ This 1642 Massachusetts compulsory 
education statute expanded the principles established in the 
English Poor Laws by requiring both vocational and academic train- 
ing for all classes of children, not merely the destitute. (It 's^ 
should be noted that^ the 1642 statute made no provision for schools ^ 
or teachers. The parents or masters were the sole agents for the 
education of their children . ) 

The motives for compelling education in Massachusetts 

j ■ ■ ' . \ 

Records of the Governor and Company of Massachusetts Bav -in 
New England, 1642 CJune 14), pp. 6, 7. ^^^^^^^^et.s Bay m 

^Id. , p, 6 . 
Id. , p. 7. - ■ 
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included some purposes which were not prominent parts of the ' 
English scheme. Among the reasbns were concerns that, youth 
readily accept the developing religious, political and social 
patterns and become good citizens of the state and of the newly- . 
established church.^ Knowledge of reading was frequently stated 
as required in order to" be able to understand the. principles of 
religion and of the colonial laws. The primary . burden of caring 
for poor and neglected children had shifted from town governments 
to the masters to whom the children were apprenticed. Of course, 
^ as in England, vocational training was also seen as essential to 
-te^ch^ children trades and skills that would prevent the develop- 
ment of a large unskilled pauper class. As we will see in the 
next chapter, this. notion of the moral and economic desirability . 
Of working children was to be reversed two centuries later with 
the onset of child labor laws. 

The 1642 Massachusetts Bay act also differed from 
its English prececessors in that it contained a fairly elaborate 
system of penalties to ensure compliance. Neglient parents 
and masters were subject to court proceedings and fines for 
failure to comply with the statute, as well as to the more severe 
penalty of having their children taken away from them to be placed 
as apprentices elsewhere. And the selectmen, themselves, could 
be fined for neglecting enforcement of -the statute. Altogether, 
at least five different parties were charged with enforcement dutie 



7 
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Barents and masters-, selectmen, grand jurors, magistrates, and 
courts. This multiplication of persons with" enforcement ' ■ 
duties was both characteristic of the Puritan scheme, of government 

and indicative of the seriousness with which the colony viewed 

q . • . 

the statute. 

_ In 1648 the Great and General Court of Massachusetts 

amended the 1642 legislation to clarify its purposes and add 

specificity to its provisions Th*^ i(^aq ^ 

^ f Visions. The 1648 amendment stated that 

children should be able to read English "perfectly" in order to 
arrive at a knowledge of the capital laws and to learn an ortho- 
dox catechism suf f icientJ to answer questions about it.^^ The 
compulsory training of apprentices was made more specific by 
requiring boys to be apprenticed until age twenty-one and girls 
until age eighteen. Most^importantly, the amended act permitted 
payments f^om the town treasury directly to a master, thereby 
laying the foundation for the principle of support of schools and 
teachers through local taxation ; 



EngSJa? ?l4f (jSrS" pp! Massachusetts Bay in New 
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The Massachusetts Acts of 1642 and 1648 were the model 
for all subsequent educational legislation in New England, For 
the first time in history the state assumed clear responsi- 
bility for the education and training of all children. Previoiisly 
this role had been filled by parents, the church, or private agen- 
cies, if at all. Between 1642 and 1671 the other New England colo- 
nies except Rhode Island were brought under the operation of- 
statutes designed to insure" that all children acquired the mini- . 
mum education regarded as essential to citizenship in the Puritan., 
commonwealth."^^ ■ 

The most comprehensive colonial statute in educational 
terms was enacted by the independent New Haven Colony.. 
The emphasis of this law was on "book" education and --ere was 
no reference to vocational instruction. Education was posited „ 
as essential for moral development, so that children and appren- 
tices would, as -the statute said, "be able duly to read the. 
Scriptures, and other good and profitable books in the English^ ^ 
tongue", as well as to understand general religious principles. 

The New Haven law certainly had the most advanced "' 
enforcement system. it provided specifically for determining 
IT — ~ 

.ri^V^^i'' Kn°?o? °f ''^^ °^ Connecticut to 1655 (Trumbull, ' 

ed.), p. 520-521; Records of the Colony and Jurisdiction of New 
Haven, 1953-1665 (1858), pp. 583-584, The Book oftlie Gereraf 
Laws of tne Inhabitants of New Plimouth (1865), ch, V, §1 (p. 13). 

!r ^^''°ynM?" ?M ^°" ^ ^"'^ Jurisdiction of New H;.v^n ,. 1-653 - 
165_5, (Hartford, 1858) , pp. 583-584. 
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-the negligence of an errant parent or master, through the use of 
colonial deputies rather than . local town officials as enforcement- 
agents, and included, for the first time, a money penalty to be 
levied directly on the parent or master after the very first 
warning. As with other statutes of the period, officially- 
ordered apprenticeship to another master was a possible penalty 
for continued negligence by a parent or master. It is interesting, 
to note, however, that the statute failed to provide penalties for 
officials who neglected their duties. In 1660, an amendment to 
the New Haven, law provide^l the first colonial requirement of 
writing skills, a provision that boys should be taught to "write 
a ledgible hand, so soone as they zre capable of it.""^^ 

The New Haven laws became void when that colony was 
incorporated into Connecticut and became subject to Connecticut _ . 
legislation. The Colony of Connacticut had found the 1648_Ma.ssa- 
chusetts legislation to be well-suited to its needs, and copied it 
almost ve^hpatim in its compulsory education code of 1650. The 
Connecticut-^veifsion required "that children and servants be 
taught to read English, that they be instructed in the capital 
•laws, that they be catechized weekly, and that they be brought up 
in husbandry or some trade profitable to themselves and to the 
commonwealth'.'^^ 



16- \ 

Acts and Laws o^f His Majestie^s Colony of Connecticut (1715), 
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In. 1,671 the Plymouth Colony enacted a statute^^ which 
was an amalgam of both the Massachusetts (1642 and 1648) and New 
Haven (1655) statutes. It directed selectmen to be responsible 
for its enforcement, and- included money penalties for negligent 
parents and masters. If the negligence continued six months after 
the original fine, the selectmen could^take the child and place 
it as apprentice with another master. Like the New Haven law, 
the Plymouth statute emphasized reading, wriT:ing and religious 
education more than vo*cational training. . - 

Most statutes enacted later in the colonial era were/ 
a similar amalgam of provisions from the Massachusetts and New 
Haven, laws. For instance, the Pennsylvania education law of 1683 
ordered .all parents and guardians of children to instruct the 
children in reading, primarily for religious education, and in 
writing, so that they could write by age twelve, and then in some 
trade or skills. Enforcement was through local officials ulti- . 
mately ending with the county courts. 

Rhode Island was the one colony which had no compulsory. 

education law. It did, however, have laws on apprenticeship of 
• 19 

pauper children. It was not compulsory, and no book or religious 
education was mentioned. One scholar attributes Rhode Island's lack 



17 

The Book of General Laws of tfie Inhabitants of New Plimouth (1685 f 
ch, V, §1 (p. 13) . * ' 

18 

Laws of the Province of Pennsylvania, 1683, c, CXII. 

19 

The Chart er and the Acts and Laws of th e Colony of Rhode Island, 
Boston, 1719, p. 10. ^ 
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of any ,com|)ulsory education statute to the fict that/this wa/" the 
one colony which was established primarily ^s- a religious hfvL 
, ior more/ than one sect. This atypical- eariy sedation of/ church 
and state resulted in "a weak centfal goyLnment / lack of/unity 
of religious belief , and the tendency tArd individualism'- all 
of whick kind«,^ the enactment /of g^^ral la^s on com^lsory edu- 
' cation. ; ; / // , / / / 

■ ■ „ ' ^ ^' ' ^1 ■ / /'•/■ " •/ 

^- Establish ment of Public/Schools / / / 

|Soon after compulsory ,e4ucation/ measured ,4re enacted , 
it became obivious that parents and others ^ould no4 meet the 
requirements o^/such measv^es, ui^le-:- schools weWe/available for 
the children attend. Even before there was legislation requir- 
ing it/seveVal towns in^ Massachusetts .and the/other New England ' 
colonies voluntarily established, /man^^ed and/'' supported town 
sch9ols. .Support was through fo4 m^ans : l^'^'town land was used 
as endowment; 2) land was7onat^d b/ private individuals; 3) tax^s - 
•■ were levied on p roper ty-^iaers; and 4) tuition was paid by those 
wt/o could afford it?!^ soon after /he need for public schools became 
clear, Massachusetts enacted, in/l647, the first compulsory school 
/act,' commonly i^eferrek to as "t\ Old Deluder Satan Act"./ its : 
passage was mc^.tivated| by the f'ear of Sata'n who supposedly used 
ignorance to keep people fro/ knowledge/of the Script^es thereby 

■ / 7 / • 

S'??"^^hf Ichoo?-^ "^A^l^e^y.^dJacation in^ the/American Colo- 
nies II , The School Revj/ew. vol. 27/, No. 1, Jan;- 1919, d 39 
(hereinafter Jernegan II) . ^ / f ' 

-^1 °° ' 

Edwards and Richey, p. 61. / 
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damning the race. 

^ . The 1647 legislation provided for schools to be set up 
•and teachers appointed to them. Specif ically,;it required towns 
composed of fifty or more households to appoint < teacher to give 
instruction in reading and writing; such teacher to be paid by ^ 
- the parents of the children instructed or by tax funds if the • 
•town ^meeting voted on that method.- Towns composed of one hundred, 
or more households were also required to appoiht a schoolmaster to 
gije instruction in Latin- grammar in qrder to prepare boys fo? 
college .-23 The statute .'s enforcement mechanism was a system or 
fines for non-compliance. Thus, schools, rather than parents . 
and masters , became the agency for providing children with the 
education deemed essential by leaders of the church and common- 
wealth - education in religious principles to serve the needs o/ 
institutionalized religion/ literary education to appreciate mo4al 
precepts, and cultural education to prepare "the individual to ' 
accept the social order and the church-state relationship. 

. / The Massachusetts Compulsory School Act of 1647 

affirmed the principle that government had the authority to^^ 
promote education and regulate its manner of acquisition . /in 
combination with the compulsory education acts of 1642 and 1648, 
the Massachusetts legislation introduced many principle^^ upon 

Eng!^^?%Sov?'li:°II5??y p?'2Sr'"' of. Massachusetts/in New 
23 th 



' • ■. / . ,•• -19- 
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;hicb. the American .educational system continues to be. based:" 
. / ' J-v I'he edt-tcation of childirjah is essential to the' 

/ uroper ''functioning' of the ^ta-te. , • * W ■• 

■ . " , ^he obligation to furnish triis education rests.. " 

primarily upon parents. ■ ^ ' . ' * 

•\ ' 3. / The state has a right to enforce this obligation. 

4y The sfea:te has a right 'to /determine' the. type and 

extent of education. / ' ' 

■ • " ^" ■ - ' /' ' ' ' 

Localities may rai-sfi funds by a' general tax to 

support sifch education. ' ' • 

/■ ■ ' ' 

'/ 

, ■ Only two of f ^ major e^^^menta of modern education ^ 

, / , ■ _^ ■■ 

laws are lacking in these :.7th century formulatio'ns :" an atten- 

, dance requirement , ' and freedom o^:^, /he -child from labbr during the 

school/ period. Neither .of" these'- .provisions appears in American . 



legal systems until the 19th ce'n/tury 

/ . ' ' ■ ■ / / .' . 

/ .' C. The C olonial' SoutN / 



While Massachusetot/s and other New' England colonies 

• , were developing ■comprehensiv,^/ compulsory education [systems^ the 

I I ' ' ' ' . ' j I ' 

/ southern colonies were takirig mo,:e limited steps' to provide 

/education to children". Virginia and later the bther southern 
/ colonies enacted apprenti^-eship statutes ver^ -similar to. the ' 
: English Poor Laws, and an^^icable only to. certain classes of ■. 
children; - orphans, poc^r/qhildren , illegitimate children and 
"mulattoes born of whit4 mothers"- who would otherwise have been 

25 7^ ' " ''- " / • '■ " 

- -Ensign, p. 23, quoting Martin, Evolution o' f the Massachusett.. 
Piiiblic School Systeip. , 1394, .^p, 13- : 7 ^^assacnusetts 
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leglected. The intention of ^e VirginiaMaw was to prevent^ 
pauperism, ease the fiscal burden of poor .elief, and increase the 
Industrial efficiency of the colony. ^7 ^he li'ttle en.forcement of 
Aese. laws whicl^j^as attempted was exercised by parish"^f f icials , 
ind occasionally by county courts if the parish authorities " * 
leglected their duties. ,phe southern assumption" seemed to be 
:hat education, .other than that required under the poor laws, 
ras a private matter .and that capable parents would voluntarily '» 
.royide for their own children. A^ordingly, 'town governments 
'aid much less attention to educational matters than did those 
n New England. There was no .legal provision 4n the southern 
olenites for- "book" education of apprenticed children until 1705, 
or was there provision for .the establishment ' or operation .of ,. 
ublic schools. ' , " ' 

°* Declining Interest in Compulsory Education 
^ . Beginning in <.the last quarter of the 17th century, • ' 
nd lasting i^til after the Revolution , there was a steady and 
ignificant decline iri interest in compuls9ry education. Legis- ' 
ation . requiring compulsory education was substantially modified 
Id then repealed outright "so that by the 18th centliry there 



Laws of Virginia, 1642-43, Act 34; and 1646, Act 27 
Edwards and.^Richey , p. 187. . ^ ' - 

W?n'aJ?:. ^""""^""r-nf^*^ Lawrence A. Cremin, A History of Ed uca- 
:0n xn Air^erican Culture. Henry Holt & Co. ,-N:Yrr i^53 , p. 10^ 
leremafter, Bucts and' Cremin) , ' f* "'''■^ 

fd. ,• p. 193. ■ • , . 
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. were no laws which required compulsory ^education in New England. 
Initially, the existing compulsory education laws in 

New England were repealed when the Andros regime assumed power 

* • 31 

from 168$^S;D^. ^ With the enactment of one statute in 1687, all 

former colonial laws compelling religious and academic education 
for children were invalidated. After the individual -colonial 
. governments were re-established in 1689, Massachusetts '(by then 
joined with Plymouth Colony) and . Connecticut each acted to con- 
tinue, provisionally, their earlier education laws.^^ Thus, the 
compulsory statutes were reinstated in these two colonies 1 
^ » However, subsequent ac^J/ -^ by the Privy Council, in London 

invalidated the Massachusetts continuation laws>^^ and through- 
' out the rest of the colonial period Massachusetts had no law requir 



o lng compulsory education - whether in relig^ious, academic or trade 

35 . 
education. Connecticut kept its 'compulsory education law 

in effect, and, in 1690 passed a new law which strengthened 



30 - " 

Marcus W. Jernegan, Laiboring and Dependent Classes in Colonial 

America r 1607-1783 , University of Chicago Press, Chicago, 1931,' 

p. 1157 ; ' : 

11' •" ' " ' . 

Edwards and Richey, p. . 59., ^ • 

'^^Public Records, Colony of Connecticut, IS-IB^SS, ppo 427-28. 
33 

Act of 1691, (Mass.) Acts and Resolves, Vol. 1, pp. 27, 99. 

34 

Privy Council Acts of 1695^ (August 22) disallowed the Continu- 
ation Acts of 1^31' and 1692. . ^ - - 

35 ^ ' 

From time to time between 16^ and the Revolution, I4assachusetts 

did enact limited statutes dealing with *the apprentip^ship of 

pauper Children. 
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the it.ethod of enforcement.''^ A revision in 17.02^^ changed the 
law so substantially as to make it possible to substitute- reli- 
gious instruction for academic education. Nevertheless, the 
Connecticut ^ law retained symbolic importance because it kept a 
strong system of penalties^ and because it applied to All 
children, not just to panpers« 

The compulsory education legislation of the later 
colonial period was much more limited^ in scope than the earlier 
statutes. Fot instance r when New JIampshire enacted compulsory 

/education legislation in 1766,^^ it required education only for 

/ ■ • ■■ ■ ' ■ ' ■ , • 

/ p^oor children who were av?renticec^ . thus reverting back to the 
English system and ignoring the American (developments of the 

preceding century. 

' ^ \ 39 

Marcus Jernegan focuses on the preamble to. the Con- 
necticut education statutes enacted following the Indian Wars 
for an explanation of this loss of interest in education. The 
Connecticut General Court took notice specifically of the serious 
moral and economic dislocation which had followed the Wars of 
1673-1676, and of the increasing difficulty of enforcing compul- 
sory attendance laws. In a subsequent work, Jernegan developed 
the theory that the movement of the population away from central 



36 

Public Records Colony of Connecticut, 1678-89/ pp. 251. 

37 

Actg and La\<s of His Majesty's Colony of Connectic ut in New 
England / Boston, 1702. ^ 

38 ' ' 

Laws of New Hamp shire, Vol, III, Second Session 1766, c. 14. 

P- 14. 

39 

Jernegan 11^ pp, 26-27. 
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towns made the establishment of schools' and the enforcement of 

40 

the laws impractical. The frontier conditions of an infant 
country required much physical effort for survival and growth 
and children we^-e an essential part of the labor force. Emphasi-s 
was placed on materia:! rather than cultural development. An 
organized system of compulsory education for .all children was 
incompatible with this frrncier li'ze-style . 

Edwards and Richey have observed that religion was less 
dominant in the lives of later generations of New Englanders 
than in the lives of their forebears. By the end of the 17th 
century there was wider toleration of variousk religious sects 
and a dilution of Puritan strength. The iij;iportance of religion, 
diminished considerably, thus depriving education of what had 
been its strongest raison d'etre - religious learning. 

The Indian Wars which pre-occupied New England begin- . 

ing in 1675, caused serious ^economic damage to the colonial 

society. The weakening and breakdown of family, government, 

religion, and morals which accompanied this economic depression 

presented grave difficulties in the enforcement of legislation 

43 

such as compulsory education laws. 



40 

Marcus W. Jernegan, Laboring and Dependent Classes in Colonial 
America^ 1607-1783, Chicago, 1931, p.. 115. 

41 

Jernegan II, pp. 2 6-27, 42. \» 

42 

Edwards and Richey, pp. 108-109, 
^^Id. , pp. 26-27. ' 
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IV. Growth of Education in the United States 

The winning of political independence from England gave 
rise to a general re-evaluation of the structures and patterns 

of American life. The new democracy challenged the colonial 

.1 . ^. , ' ■ 

concept of an aristocratic society based- on "class and. economic . 

7 44 
distinctions" and "theological absolutism". The growing con- 

fidence in individual achievement ^and free choice in 'religion 
supported an increased advocacy of a public education system 
maintained by the state « The waves of forei^ifn immigrants who 
: ari^ived in the nineteenth and twentieth centuries needed to be 
taught: the language, integrated into the dominant culture and 
trained ifor ever more skilled jobs. Under, the long prevalent the 
oty of the school as "melting pot", the necessity of public edu- 
cation was considered increasingly apparent. 
A. State Compulsory Attendance Laws 

In the early national period, Massachusetts was, 
again, the leader in introducing educational legislation. In 
1789 Massachusetts enacted the first state-wide school law, 
requiring towns of fifty families to support an "English school" 
at least six months during the year, towns of one hundred 
families to operate "English schools" all year long, towns of 
one hundred fifty families to support a grammar school for six 
months and a school for the instruction of English for twelve 

^^See Butts and Cremin, generally; Edwards and Richey, generally 
and their references to the -principal historians of the period, 
e.g. Beards, Turner, Jernegan, Parrington. 
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years. This law also established, for the. first time, a school 
district system, which w-^s necessitated by the settlement of 
rural areas which were too far from towns to share a central '.. 
town school. 

Probably the most far-reaching piece of post-revolu- 
tionary educational legislation was the Massachusetts ' School 
Attendance Act of 1852,^'^ ..the first general _ compulsory atten- 
dance statute in America. This statute was the first to compel 
attendance by requiring t arsons having any children under their 
control who were between the ages of eight and fourteen jo send 
such children to school -^r twelve weeks annually, six weeks of 
which, had t9 be consecutive.. However,, the statute lacked, any 
adequate machinery for enforcement and only • compelled attendance 
on a- part-time basis. In 1890 Connecticut passed a full-time 
compulsory attendance law which also provided the" means ' for ad- 
ministration and methods of enforcement..^^ By 1900^ over thirty 
states and the District of Columbia . had followed the Massachu- 
setts example and enacted legislation requiring school atten- 
dance for a specified period of time each year for all children 

1[5 : — 

Acts and Resolves of Massachusetts , 1789. ch. 19, 

Id. , p. . 19. 

'^'^[Mass.] St. 1852, c. 240, §§1, 2, 4. 
48 

Butts and Cremin, pp. 246 ff, trace the support of schools by 
compulsory taxation - thereby making them free public schools - 
nL^®^^"-'- as follows: Mass., 1827; Conn., 1868; N.Y. , 

WV-y'' AT'-' 1853; Wis., 1848; Ind, , 
1852; 111,, 1855; Iowa, 1858; Mich., 1869. Although Me., N.H., ' 
R.I. and several other states still had systems of only partial 
tax support into the 19th century, the principle of public sup- 
port was firmly established by the time of the Civil War • 
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wiuhin specified age groups. The southern states were the last. . 

to enact compulsory attendance measures. They did so between 1900 

" and 1918/ although many of these laws were local and bptional in 

character (that is, they enabled counties^ cites, or towns to 

elect whether or not to utilize^ the state legislation) • ^ 

B. The Pxiblic Debate on Universal Free and Compulsory 
. Education ' 

Important changes in the national climate gave strong 

49 

impetus to the spread in America of universal/ free and com- 
pulsory education. The greatest expansion in public support and 
legislation occurred in the post-Civil War era / from about 1865 
. to the early 20th century*' There was a growing public feeling 
that education was -essential to protect the democratic form of 
government and also to enable individuals to enjoy the "fruits 
of democracy." Education was seen by humanitarian social re- 
formers as the means not only for providing an intelligent elec- 
torate and leadership/ *but also for preventing crime and poverty 
and the elimination of illiteracy. 

' This period also saw a massive influx of immigrants to 
America. The. belief that they would change thn nature of American 
culture if they were, not quickly integrated into the society and 
the corrolary belief, that the quickest means of integration was 
through public schools, each gained wide currency. As is well- 
known, both popular and professional historians/ including such 
eminent figures* as Henry Steele Commager, traced the development 

49 ^ 

^^Id. / pp. 356-357, 360. 
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of education for all to thiS' apparent need to integrate foreign 
immigrants quickly and to the subsequent "Americanization" 
movement of the early 20th centuri'.^° , . ' " 

The rapid ir lustriali^iation of the New World required 
increasingly -more skilled and literate workers, and so contri- 
buted to the demand for more extensive education. In an attempt 
to improve the conditions of human life, especially for children, 
social reformers and humanitarians and, later, labor leaders ' 
.demanded raising the srhool-leav':-g age and instituting a com- 
' pulsory school attendance system to replace the traditional 
apprenticeship arrange- mt. 

Amid this changing American scene, public debates b^gan 
to arise concerning com.pulsory school attendance laws . There wa^ 
bitter opposition to the compulsory nature, of the laws . Many 
felt that such legislation deprived parents of their inalienable 
right to control their children, and was an unconstitutional ' ^' 
infringement upon the individual liberty guaranteed by the Four* • 
teenth Amendment. Opponents also claimed that compulsory educa- 
tion laws were "monarchical'^ and that already powerful state 
governments were arrogating new powers. Claims that the laws . 
were "un-American" and inimical to the spirit of free democratic,-,/ 
institutions were raised. Supporters countered those arguments 
with similar rhetoric such as by the assertion that compulsory edu 



_ Henry. Steele Commager, "A Historian Looks at the High SchooF' 
in Francis S. Chase and Harold Anderson, The High School in a 
New_j£a, University cf Chicago Press, Chicago, 1958, p. 13 



tion iS; in its essence, democratic in spirit and purpose, since 
It seeks to destroy artificial '::lass distinctions and give every 
child an even start in life,^^ . In State v. Bailey , a typical 
case, the Indiana Supreme . Court rf-isoned that provision of and 
control over education is a val^O state function because education 
is necessary to the welfare of ^he state. The Court confirmed the 
right of the state to compel a child's attendance despite the 
ancient common law rights of the parent, on the theory that those 
rights do not include the rigiit deprive a child of the advan- 
tages of education. 

Concurrently with thi ^ debate , another '.controversy 
centered around the universal and public nature of the schools. 
Concern v/as raised that mixing all classes together in public 
schools would turn them into breeding grounds of crime and 
"pauperism!' Those without children or with children in private 
schools objected that their taxes were being used to pay for a 
system they could Jiot use. ' Proponents of religious schools, 
particularly, Roman Catholics, argued that education should^^occur 
in a religious setting and not necessarily in a non-sectarian 
public school.'^^ 

r 

51 

See De;/oung, Chris A, ^ Introductio/i to American Public Education > 
McGraw-Hill Book Co,, l|^c., N,Y,, 1950, p; 1.66;' Deffenbaugh, W,S., 
Co mpulsory Attendance Laws in the U,S. U.S. Bureau' of Education , 
Bulletin / 1914, No, 2^ p, IQ; and Johnson, James A. et al,, I^^tro - 
duction to the Founc^ations of American Education . Allyn & Bac6n, 
Inc., Boston, 1969, p. 122, 

.^^61 N.E. 730, 157 Ind. 329 (1901), 

^^Butts and Cremin, p, 362, 

54 - " 
^Id. , p. 363. 
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Nevertheless, the logical result of efforts to mainta; 
a homogeneous culture were compulsory attendance lawfe which re- 
quired attendance at public schools. But in 1925. in the case of 
. Pierce v. The Society of Sister... . ^5 ^he Supreme Court confirmed 
the right of individuals to establish and maintain both private 
non-sectariaVi and private religious schools./ and the right of 
parents to send their children to such schools.. The Court held 
that the right of the state to require attendance 'at a school did 
not include the right to preclude , attendance at non-public school 

V. M odern Development of Statutory Features . 
1. Generally 

" • ■ 1 ■ ' ■ 

The compulsory attendance statutes initially .conta: 

generally worded and largely ineffective provisions > but spedific. 
tions were gradually added to clarify the requirements and to pro- 
'vide for adequate machinery to make them. enforceable. . The early 
laws included extremely general provisions regarding exemptions/ 
which made if- difficult for officials to determine who should and 
should not be in school. Penalties for violations and the means 
to enforce them, if included at all, were inadequate. Despite, 
vigorous advocacy by educators and other interest groups, there 
was a widespread popular resistance to compulsory education, par- 
ticularly at a time when parents depended on their children's 
^Income for economic survival. Measures added to the laws steadily 
lengthened the required attendance period to include ei^ht to ten 



55 " • 

268 U.S. 510 (1925). See chanter 11 " -ir^-F,.. ^ 
discussioh of Pierce cnapter li , mfra for a more detailet 
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months of - full-day schooling; .age limits were extended in most 
jurisdictions to compel children' between the ages of six and " 
eighteen to attend school. ' ' 

The current compulsory education system is based 
on a complex array of statutes only some of which relate . ° ■ 
directly to attendance or education. Among the matters which . 
must be ^ covered by stat^t^ f or . " ly functioning system are: 
1) compulsory age span^ 2) permissive admission age; 3): minimum 
required school term; 4) minimum attendance required; 5) exemp- 
tions from attendance; G) provisions for children with special 
needs; 7) appointment ^ duties of attendance officers; 
8) identification of truants; 9) adjudication procedures; 
10) penalties^; 11) age for work permits;. 12) minimar education 
requirements for permits; 13) continuation or part-time attend- 
ance; and 14) school census procedures . 

Another important change reflected^ in current ■ 
compulsory education legislation is in its spirit. Early 
statutes were written with the stern, religious ideas of Puritan 
ethics in mind, or for the "benefit" of the poor and' their phras 
ing clearly evidences those purpo^s . Current laws reflect more 
secular interests such/ as souring the physical health and social 
well-being of children; they f^cus on. the dhildren's needs to ' 
acquire the fundamentals of litera^cy and of some industrial skill. 

561 ~7:; — 

nZZl^lr.^^^ I breakdo-vm of the component parts of the current 

IZlllTr."^ ■^^11^'"' and^Jim B.- Pearson, eds ' 

Education in the States ; Nationwide Dev ^^n^Tn^n^- since 1900 
Nabionai Ed^catlon Associ ation of the U...^, Washi^gggn . . " 

36 



\ ■ 

\ 

\ 



:.^>>^^xv.v^ixa^x^ c; a Public School System. 
Significant progress in the implementation of com- 
pulsory education laws w.:,s achieved through the refining and 
addition of specif ic means for enforcement 'and penalties. ' The 
Massachusetts Act of 1642 nad provided for a. fine of five pounds 
sterling as a penalty, for communities failing to. support their 
schools in accordance, with the requirements of the act. ^"^ This 
measure survives in fffodern statutes in the . form of authority ' for 
state departments of ed .tion to withhold a portion of state 
•cunds from (Communities recalcitrant in complying with state 
education regulations. . After the discovery in a 1919 survey of 
widespread illiteracy among the drafted army of World War I> 
strong public feeling developed concerning the necessity to " 
enforce, compulsory. education laws.^S During the 1920's,: state 
governments began, for the first time, to_set up effective en- 
forcement divisi(3^s which required local Officials to monitor 
compliance with the" compulsory school, laws". ^-^ 

Newer legislative features which helpe^t^^Si^e 
the problem of enforcement' included the intro^iicti^of the - 
school census, the appointi^^ attendance 

^IwEZttf 1^^^^^^^ company of Massachusetts Bay iri 

wew Jing-±ana, 1642 (^June 14) , pp.' 6, 7. 

/^dy, p. 145. 
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officers at state and local level-? - i u , 

ot.ax xeveis,, ch.ii-: labor law^, especially 

the requirement of employ..ent certify • ^ s, the e.^axneration ol ' 
Penalties and .eans for imposing the- .nd the detailed specif i-' 

cation of exemptions. ^° ' 

p ■ ' . . .. ■ 

3. The School Censui 

With acceptance < ip idea ■; 4- ^ • 

.. .le aaea t.''^-f- it was desirable ' 

to eaucata all the ciw.enr^, „a, states ' e .tablisheS fu„as to 
be distributaa to schpols for ,1, .n-p.oviain, eauca"-" 

tional opportunities. ■ .s st,..= „aaa .o.. yt. a financial oo:«ii- . 
-nt to education,, it beca.. We i^<,c aete^in. on- „ha4 

basis funds Should be diP^ at^^-^CTf- 

.^^^^at;^ how and when school faci- 

ntie. shouia be const^-t^ -.he school census was aevelopa'a 
as a ^ethoa o^, these aete^inations baka .pon- local/ " 
populatip^.i,,. in the early .years, there was no neea- for 1 ' ' 

census, becau.^e school ai.tricts were sufficiently ' " 
s^all that there was little aoubt a.out the nu„*er of ciiilaren 

Sut as populations ana the availability of st»t» n,„ ■ -' 

. ^ »i-^xxj.ty or State monies grew 

an accurate census became imperative. - : - 

A censu. of school^age cl^iiaren was also essen- ■ 
txal to the enforcement of compulsory school attenaance laws ^ . 
The census proviaea an official reco.a against which to chec. 
enrollments aria aiscover which ohiiaren were not in school 
Later, many states expanaea the census to incluae a report oh all- 

651 ~- — ' .. .. ' 

, Such legislative measures first beaan 4-^ ' • ' ' 

^ close of the 19th centur- ;,ni ZlJ- ^ ^° appear toward the 

the. New Deal. . taeir growth continued through 
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physically arid/mentally handicapped persons under a%pecified 
age /an crder to discover the need for, and to provide, special 
educational programs and institutions. | 

The school, census b^qan^in 1870, as a iocaL .instru- 

jent, imposed by the state .but with little state guidance. With- 
/,.... "* - _ ■ ■ 

out such direction, results were o^ten unsatisfactory for local 

usre and unreliable for state-wide use.^^ But as states l^egan . N. 

to take a larger and more direct role in educational planning, 

guidelines were eventually developed for^a "reasonably aqcutate 

and uniform census dnstrvTient to bo used state-wide in each 

jurisdiction. - y- ■ 

/ ■ . ■ • .\ . . ■ . ■.. . ■.. 

/ • ■ 4. ■ Summary ■ •. ■ • - c, • 

• In the post-Civil' War period"^ there was a general 
expansion bf elementary education 'and^ of compulsory attendance " 
.laws. Most of the Ainerican public recognized the. importance 'of 
universal education and the common school i^Heal as necessary ' • 
tools to bring literacy to the people, to minimize social 
cleavage, atnd equalize ^ opportunity Jor ' all , ..to induct ^an , incxeas- 

ingly heterogeneous and growing immigrant' population into -American ' 

. . « ■• ■ ' ' ' 

society', to prevent crime, to provide industry with skilled' 



/ 



worker^ and, generally, t6 contribute tp the welfare of , the 



country. / 



' 61 '' . ' ' 

. P^of f itt , Maris M. and David ■ S^gel , "School Census ; Compulsory 
Jlducation, Child: Labor: State Laws and^Regulatibns" , U.S. 'Office 
of .Education, Bulletin -1943 No . 9, Government Prin£ing Office, 
Washington,- D-.C. , p. 20*. " ' ^ ' . 



62 •■ ■ ' ' 

. Butts '^and Cremin, p. 360. 
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°°^rse, these ideals were "never fully realized. 
Children fcrom' racial minorities were never included in this "uni^ 
versal" publiq education system. Pri6r to the Civil War/ several 
southern states had laws ptohibiting outright : the ^duc 
. Negroes the north; separate schools were established for" 
/egrces and^mahy states prohibited ^integrated schools, "Sepa- 
rate but. equal" school systems were constitutibnal for several ^ 
•centuries. 'And for hundreds of thousands of children of all 
racial- and-ethrtic backgrounds who we're handicapped 6r had some • 
special need, the "universal" system was In a different universe. 
- J .. From 1954 until very recently, mbs to public debate 

about compulsory education, centered on segregation. In the 
aftermath of - Brown .v. Board Qf Education , a number of southern 
states repealed their compuis6ry-.attendance statutes in order to 
avoid-requiri^g- children to attend racially mixed schools." Within 
the following decade, every southern state, except MississipppL , re- 
enacted a compulsory .attendance statute, although some -of them were 
weakened by provisions making. the statute essentially a mere 
enabling act whiqh.. could be utilised or not at local option. ^^ , .. 
/Mississippi- is now. the only.^American jurisdiction which does not , 
have a compulsory attendance ^statute . 

" • , ^^thin the past several years, compulsory atten- • 
dance has figured prominently, in public debate once- again as a 

■ ^ ft *' <t ' 

si§?Lf ?ef SducaSii^'-'"c''' • Stanley .Lehrer, , The Countdown o n " 
N?? :^!^^, p! !?' • . Advancem ent ot Education , 

64 . ■ ■ ■■ /•"■ ' '•< ' • ■ 

p • Brickman and Lehrer, p, 64., ' . -•• - 



number of major cities struggle with the implementation of court 
orders requiring the busing of substantial jiiambers of school chil- 
dren. The phenomenon of large numbers of children and youth of com- 
pulsory school age remaining out of school/ usually wxth^^parental 
acquiescence if not outright encouragement, has become rather^ 
commonplace. 

This phenonmenon has prompted a number of officials 
to inquire, often fc: t^o first time, into the nature of the en- 
forcement .-mechanisms for '::ompulsorY attendance. The mechanisms 
they discover are often vague, complex or. unduly harsh as we de- 
scribe -in the chapter on enforcement and its accompanying Appendix, 
What these officials do not realize is that for most of this centurj 
one of the major and perhaps the principal enforcement mechanisms 
for compulsory attendance has not been the truancy statutes and 
other direct enforcement measures, but rather has been the complex 
network of state and federal child labor laws. ^Because of the 
criticar --ole, o^e 'might almost say^ symbiotic relationship of child 
labor laws to compulsory attendance laws, we turn now to a considers 
tion of the development of child labor legislation in the United 
States. 



" 3* THE DEVELOPMENT OF 

CHILD LABOR LEGISLATION \ 
I, Introduction - ^ . 

The history of the developirent of child labor legislation 
begins vrith the industrial revolution. Although children worked 
long befo3:e the introduction of water power and the spinning 
wh6el, their labor was confined to domestic industry; ' they worked 
either for their parents or for master craftsmen to whom they 
were apprenticed. . - 

The idea that children should work was aever seriously 
disputed prior to the late 18th cf^r-tury. Even when it was not 
necessary f or. children t:^ work to help 'support the family., pre- 
vailing social philosopi ' in both England and the United States . 
insisted that children must learn to work by working. Child, 
labor was encoura^d as a means of dealing with children who 
would otherwise be idle and potentially troublesome. 

The ^campaign against the use of large numbers of young 
children in factories and mills began as a result of the wide- 
spread and extensive abuses perpetrated in such industries. 
Early reformers / asserting interest solely in th^ welfare of 
children, claimed that factory labor, especially very long 
hours. , dim lighting and the other conditions that characterized 
factory work at the time, was invariably harmful to the health 
of young children.- 

As industrialization progressed, other factors took on 
increasing importance for the opponents of child labor. The 
growing belief in the desirability of education demanded that 
part of childhood/ at least for poor children, be devoted to 

42 
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training and education instead of work in mills and factories.- 
Adult labor organizations eventually joined the move for restric- 
tion of child labor, motivated as much by self interest as by a 
desire to see conditions for children improved; children consti- 
tuted such a large segment of the work force , that limitations 
on child^ labor would necessarily increase work oppoptunities and 
maintain wage levels for adults. 

■ One of the first arguments in the United States for cur- 
tailing work hours of children and raising the minimum age for 
employment was that education was necessary for the proper func- 
tioning of a democracy. ^^y the end of the 19th century, despite 
opposition of various descriptions, most of the states had 
adopted a program of compulsory schooling, and within the follow- 
ing quarter century most also enacted child labor legislation. 
Without any clear plan to do so, each jurisdiction slowly devel- ■ 
-oped a relationship of reciprocal reinforcement, between its child 
labor regulations and compulsory attendance legislation. 

Typical early child labor legislation merely established 
minimum age and maximum hours of work for children, and certain 
limited health and safety standards for industries which employed 
children. Many of these laws also required certificates of 
employment to be obtained from local school officials before a 
child could be legally hired. But there was an enormous variety 
in the provisions of this legislation from state to state and in 
the manner in which it was supposed to be implemented. About 
one thing there was considerable uniformity, however - the near 

43 
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total lack of serious enforcement efforts. -• - 

Be.cause states were slow to implement effective statutes,, 
and because of the lack of uniformity of such laws in different 
states, reformers sought federal legislation to control the use 
of child labor. Two attempts at federal legislation were de- 
clared unconstitutional in 1918 and 1922,-^ and it was thought 
that a constitutional amendment was required. The need for the 
amendment, first proposevl in 1924, hnt never ratified by a suf- 
f icient number of states , was obviated by another Supreme Court 
decision in 19'41, overruling the earlier opinion, and findiiig 
in the commerce Clause tb*^ power for Congress to- regulate child 
labor in establishments engaged in production for inte,rstate 
commerce. 

Since the end of World War II, most state statutes have 
been modified to bring them into closer conformity to federal 
standards and to broaden their scope to include employment other 
than in industry (retail stores, garages, restaurants, etc.). 
Increasing emphasis on the necessity of schooling bringing with 
it extensions of compulsory attendance statutes have caused a 
steady increase in the level of detail contained within state 
child labor regulations. 

Most recently, state legislatures and the federal govern- 
ment have begun shifting the emphasis of child labor statutes away 



^ Hammer v. Dagenhart , 247 U.S. 251 (1918) ; Bailev v. Drexel 

Furniture , 259 U.S. 20 (1922). • — ■ — 

2 ' 
U.S. V. Darby Lumber Co ., 312 U.S. 100 (1941). 
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from the rigid protectionism of earlier years to somewhat' more 

flexible standards in order to facilitate employment of youth. 

Particularly important in. this regard have been the easing of 

.?iight work restrictions and removing burdensome obstacles in the 

procedures for obtaining employment certificates. 

II. Children at Work in England and the United' Sta^-es - 
1750-1900 . 

A. England - early development 

^Until the great change in industrial life which.- began 
in the 18th century, British .labor legislation clearly was not 
enacted to protect the workers.^ cm the contrary, British 
statutes sought, to compel work, to keep wages down and to regu- 
late movement of workers.^ The only method of regulating the 
employment of children was that provided by the rules of the 
various trades within the apprenticeship system. Almost all 
trades were under the control of guilds , which were associations 
of workmen organized to insure monopoly and a laniform standard 
of work. The apprenticeship system involved enrolling young 
learners^ under the supervision of a Master Craftsman for a 
specified period of time to learn the trade of the Master. 



^Abbott, -Grace, The Child and The State; Select Docume nts. Vol 

^d' Apprenticeship and Child Labor Legislation in Great 
Britain (New York: Greenwood Press 1938) Reprint 1968 (herein- 
after Abbott, G.), p. 80. 

4 

See, e.g.. The Ordinance of Labourers, 1349 Close Roll, 23 Ed- 
T?5q ^l^' ^'JL Labour Legislation, T.he Statute of 12 Richard II 
1388. Reprinted m Bland, Brown and Towney, eds. English Econom ic 
History; Select Documents (London: G. Bell & Son 1914)pp. 164 and 
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These apprentices then became members of the guild, and thereby 
also became "freemen", an inherited status carrying with it 
industrial, social and political privileges. In 1562, the 
Statute of Artificers^ made this system of apprenticeship com- 
pulsory (one had to have' been apprenticed 'in order to legally 
•engage in a trade). The system varied in effectiveness since 
its enforcement was left to the guilds themselves. But the sys- 
tem did provide training, and occasionally minimal education and 
eliminated some of the more severe forms of exploitation of 
children participating in it. These advantages, however, were 
limited to children apprenticed um^er guild supervision; for the V 
masses of children working at unskilled labor, no such protec- 
tion was offered.^ 

With the development of large mills located substantial 
distances from populated areas, manufacturers began to import 
large numbers of pauper children from the cities. These children 
were "apprenticed" to the mill owners, although this apprentice- 
ship .did not have the same meaning it had within the guild system. 
Since poverty was seen as the result of shiftlessness, it seemed 
particularly in the public interest to apprentice poor children 
who were dependent on the limited public relief available. The 
punishments inflicted on these children to keep them at Very 
tedious work for extremely long hours as well as the living 



^5 Elizabeth I, c. 4. (1562). 
^Abbott, G., p. 81. 
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arrangements and dreadful sanitary conditions have been well- 
documented and eventually led to major reforms beginning in 
the early 19th century. . ' 

The Apprentices Act of 1802'^ was. the first effort to 
control the evils of apprenticing poor children fo cotton-mill 
owners and is the forerunner of all Anglo-American child labor 
legislation. This act provided for certain basic health and 
safety measures, and o-iered owners to provide some limited edu- 
cation for the children apprenticed to them. ^ As a result of 
this statute, manuf actu- 3rs began to employ free children, as 
opposed ^ to apprenticed r^aupers, thereby circumventing the pro- 
visions of the Act.^ The British government eventually responded 
to this practice with' the Cotton Mills and Factories Regulation 
Act of 1819 extending the prqvisions of the Act of. 1802 to in- 
clude free as well as apprenticed children. 

Efforts to control child labor and to "improve conditions 
for working children moved very slowly and met great resistance, 
both from mill owners and from politicians. The reasons for. this 

J^^'-,''- P the ^^reservation of t.he^" 

Health and Ztorals of Apprentices and Others". 

£o^^TnS?r^^J°;^ °V statute required separate sleeping quarters 
for male and female apprentices and ordered factory owners to pro- 
vide instruction m reading and writing. . 
9 

Abbott, G. , p. 83. . . . 

10 V ' ■ " ' 

Po^^ho°J^^ VI' !^ t° Make Further Provisions 

For The Regulation. of Cotbbn Mills and Factories, and for the 
Better Preservation -of tj)^' Health of Young Persons Employed 
Therein . This statute set the minimum age for employment at nine 
years, restricted hours of actual work to twelve per day prohi- 
bited night work and required several other health and safety 
measures to be taken, = <=l.v 
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were mostly economic - England was developing a prosperous export 
trade and the principle 'of J^aisse2_faire was regarded as. the 
foundation of imperial greatness andwealth. "It was accepted 
that the first duty of the government was to foster its manufac- 
turing and any measure for the protection of working children 
was submitted to the test of whether or not it would place the ' 
British manufacturers at a disadvantage in world markets. "^^ ' 
Opponents of child labor reform had several common' 
objections to' all proposals that would regulate manufacturers. 
First, they argued that idleness was the root of all evil in 
the working class, arid -l.hat prohibition of child labor-would, 
therefore, encourage vice. Secondly, they claimed that; regula- 
tion of'child labor was jmst the first step in a program,pf 
general government regulation, and industry would-be ruined by 
government interference. This. was presented as especially per- 
nicuous since manufacturers also argued that the principal ob- 
ject of .the state, was the promotion of trade. Fourthly, they 
claimed that such legislation struck at the very root of family 
life by interfering with natural parental authority. And, 
finally, they claimed that the necessity for regulation had not 
been demonstrated and that conditions, never so bad as they 
were represeiited, were improving. To be fair it should also 
be pointed out, however, that fear of government involvement in the 

■'■■'•Abbott, G. , p. 84. - 

12 ■ " • 

Id. 
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private lives of citizens- was also a factor in the move to 
resist government regulation of child labor. ^"^ 

But as the moVement for general education gained mo- 
.mentum, the. drive for recognition of children's needs for pro- 
tection ^n the workplace became more successful. The Children 
and Yoimg Persons Labour Act of 1833,-^^ although limited ia 
scope, was the first map-.r victory for this movement. » This law 
established age and hou^--^-- restrictions for child labor, entirely 
excluded children under ^ine years from employment, s6t up a 
system of national factory inspection, required medical certifi- 
cation of health before - cliild could be employed, and required 
attendance at school for at .least two hours per day. " 

By the mid-19th century the value of the English child 
labor legislation as precedent for American legislation had dimin- 
ished markedly^ By that time the countries' differing views on 
the desirable extent of education and England's industry-by-indus- 
try approach to labor regulations made the English system inap- 
plicable to the American situation. 
B. United. States 

In the American Colonies in the 18th century, child 
labor was accvipted not ofaly as necessary, but desirable, espe- 
cially f of- children of poor families. The Puritan consciousness 



13 \/7^ ~ 

See RoKTson, A.H. , The Education of Children Engaged in Industry 

in England, 1833-1876 (London, Regan Paul, Trench, Trubner & Co. 
1931) , 

^^3 end 4 William IV, c. 103 (1833). 
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equated idlejiess with evil, and poverty was thought to be the 

result of shif tlessness- The only way to avoid both poverty 

and evil was to insist that everyone work, including children. 

In the early decades of the Puritan era, if parents did not keep' 

their children employed, the selectmen of the town intervened 

and put the children to work.''"^ • ./ 

Initially, apprentices were imported from alms 

houses in England to help work th-j fields and clear land in the 
16 

new country. Later, after initial local stability had. been 
achieved,, children of the colonists were apprenticed to trades- 
men and craftsmen. This apprentice system never developed to 

the elaborate extent it had in England, but it was used as a 

'.■«'• 

method of helping to insure a steady .supply of workers with re- 
17 

quired skills . i ■ ^ 

With the advent of organized industry, the Ar^erican 
apprenticeship system declined. .' However, as in England, children 
were employed in large numbers in the mills and factories. In- 
dustrialization was . seen as having the desirable by-product of 
providing employment for children who would otherwise be idle.'''^ 



Abbott, Edith, Women in Industry: A Study in American Economic 
History ; Appendix A. Child Labor in America Before 1870 (1910) 
Thereinafter Abbott, E J , p-, 328-9, 

"'"^Abbott, E., p. 189. 

^"^Jennings^ W^Jc , A Hi story of .Ec o noraic Progress in the United 
States (N.Y.: Crowelir 1926) p. 1^': 

18 

Abbott, E., p. 238. Se6 also: Communication to the House of 
Representatives by Alexander Hamilton, cited in Abbott, G. at 276 
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Conditions in the mills and factories in the United States were 
as bad as they were in England, and legislation to' regulate 
child labor was as slow in coming. Massachusetits was the first 
state to enact any regulation concerning child ].abor. ' In 1842, 
a Massachusetts statute^^ set at ten per day the maximum, number . 
of hours that a child under twelve years of age could work. In 
the next ten years six states established minimum age and maxi- 
mum hour requirements for, child labor. ^° But these statutes 
typically did not require prpof of age, nor did they provide any 
effective enforcement mechanisms so very young children con- 
\^tinued to be employed fc- long horrs and in hazardous occupations. 23 
\^ W:^cn- the great expansion of industry after the Civil 

Warvand the employment of . larger and larger numbers of children 



19 V" ^ 

Chapter 90, Mass. Acts and Resolves, 1842- 

20 * 
The fallowing states set minimum.. age requirements: 

Pehn.: 1848, 12 years for employment in textile mills; 

1849, 13 years, in paper mills; 
N.J.: 1851, 10 years >,in manufacturing; 
R.I.: 1853, 12 years in manufacturing; 
^ Conn.: 1855V 9 years in manufacturing and mechanical estab- 
lishments and, in 1856, 10 years in these establish- 
ments. 

The following states enacted maximum hours legislation: 
Mass.: 1842, 10 ^hours per day for children under 12^ 
Conn.: 1842, 10 hours per day for children under 14, 
N.H.: 1847, 10 hours per day for children under 15. 
Me.: 1848, 10 hours per day for children 16. ' 

Penn.: 1849, 10 hours per day for children 13 to 16. 
Ohio: / 1852, 10 hours per day for children under 14. 
R.I.: 1953, 11 hours for children 12 to 15. 

These laws v;ere limit-cd to manufacturing or textile mills. (From 
. Report on Conditions of Woman and Child Wage Earners in the United 
States ; U.S. Bureau of Labor Statistics, in Abbott, *G., p. 260. 
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^ in factories, the demand for enforceable child lal^or legislation 

jincreased. Trade union organizations began to advocate legig-. 

lotion to regulate child labor. They argued that premature 

.. e^loyment was a health hazard to young children, and occasion- • 

ally'^also acknowledged that the effects of competition from " ' , 

children on the job security and wages of adult', workers was ° 

economically harmful. One organization, the Knights of Labor,' 

was particularly active -^n advocating child labor laws. The 

period during which the Knights enjoyed their greatest influence 

corresponds- to a perioC -f rapid spread in state child labor legisla^ 
23 ' ' • 

tion. Between 1870 ar ' 1889., mv . ^. of the early state l§gisla.tion 

was enacted and by 1899 a total of twenty-eight state s'^^ had some 
variety of child labor law. Typically, these statutes v/ere 



• 'That organized labor sought the prohibition of child Ic'ror 
because it tended to lower the wages and conditions of adult 
workers is asserted by many commentators" on the development of 
child labor legislation. See, e.g^: Abbott, E., p 261- ■ 
• Article of Child Labor, Cyclopedia of Education, Munroe', Paul, 
ed. (Mew York, 1911), p. 607; Carroll, Mollie, R. , La bor and 
Politic s. The Attitude of the AFL Toward Legislation and Poli- 
ii£s (Cambridge, Riverside Press 1923; Reprinty Arno Press, 1969) , 
fp. 81-83; Fuller, Raymond G. , Child Labor and the Constitu tion;" 
ptey,, Elizabeth, "The Beginnings of Child Labor Legislation in" 
Certain States" (Report on Conditions of Women and Child Wage 
Earners in the United States) ,- U.S . Dept. of Labor, Vols/ I-VI 
(19 vols., Washington, D.C., Government Printing Office, 1910- 
1913) . 

23 ■ 

..Johnson, Elizabeth Sands, "Child Labor Legislation", in " 
Commons, et al.. History of Labor in the United States (4. Vols. 
N.Y. MacMillan, Co. 1935)= III, (hereinafter Johnson, E.S.), p. 

'24 '. " 

0. Calif., Colo., Co'nn., 111., Ind. , La., Me.,, Md. , Mass., Mich.,». 
Minn., Mo.> Neb., N.H., N.J., N.Y., N.D., Ohio, Okla. , Penn., 
R.I., S.D.,'Tenn., Vt. , Va.^, Wash., W.Va. , Wis. See Ogburn, W.F. , 
The Progress and Uniformity of Child Labor Legislation. Columbia' 
Uni- c^Hpri^o^; X912. vol. 48, pt. 2, Table 12, p. 71. 
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limited to children- employed in- manufacturing; set a minimum, 
age for employment of twelve., years ; . fixed maximum :hours at 
ten per day; contained sbme skfetchy requirements as to school 
attendance and literacy; and accepted the affidavit of the parent 
as proof; that the child had" reached the legal minimum ag4 for 
.emplqyiT-ent. ' . ' 



One additional and contin'uing .argument for the curtail- 
• ment of child labor was the necessity of education. Therefore/' 
^ .advocates of child labor regulations became very interested in 

- co^ulsory school attendance laws; since child labor legislation 
could be said to have rr> .common with compulsory attendance legis- 
lation the aim of insuring a minimal education for all children. 
Morepver, compulsory school attendance was seen as a potentially 
very effective instr^Iment for the enforcement of child labor 

V 

laws. Certainly if statutory provisions existed for compulsory 
full-time education, up to the age limilt at which a child could 
be admitted to work, not only wOuld children receive an e'ducation 

' but their competitive effect on adult labor would be substan- 

/tially delayed. ' . 

As early as 1836, MassachuSv-^tts required children under age 

- . i . - 
.fifteen to attend school for three months out of the year" as a 



■25 - ' - ' 

Only nine states had a higher minimum age of fourteen vears. 

These states- were 'Colo. , Conn. , 111. , Ind., Mass., Minn.', Mo., 

N.y., Wis. Johnson, E.S., p.. .405.. 

26 ^ ■ ■. 

Id. . • 
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•condition of lawful employment • By 1895, twenty-eight states ' 
.and the District of Columbia had enacted compulsory education laws, 

0 ' «■ • . • ' ' 

but provisions for enforcemeri:^ were poor, and the length of time * 

of attendance was 'usually brie^f (generally' three mo^nths) . Re- 

* . ■ \ ■ <> - «? ■ 

quirements of ^attendance for the full length of ±ime 'school was ' 

■• . ' ' \ ■ /..- - 

in session did not occur until^tlie beginning of the next ceritxiry. 

■ ... ■ "■ ■• ■ ■"■ ■-. ■ - / ' " 

By the end of 'the* 19th ^century, the most progress-ive 
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States had .enacted legislation to* prevent exploitation of child- 

29 ' \ 

ren by industry , had sat a maximum\ number of hours tor children 

30 

had established a system of factory inspection to enforce age 



to '.work, had raised, the ruinimiom •age\ of ; employment 'to. fourteen,''^ 



and hour laws, and had geared their compulsory school attendance 

statutes and child labor law^s to reinforc^e each other .'^^ But in 
the majority 'of states, especially in the South, the movement ' 
for effective/child labor legislation . had . barely begun, Howe^ver, the 



27 ^ ' • • - 

Chapter 245, Mass. Acts and Resolves, 1836. 

28 

• Calif., Colo., Conn., Idaho, 111., Kan., Me., Mass., Mich., 
Minn., Mont., Neb., Nev.,\N.H., N. , N.M. , N.Y. , N.D., Ohio, 
Ore., Penn., R.I., S.D., Utah,- Vt. , Wash., Wis,', Wyo. U.S. 
Commissioner of Education, Annual Report , 1895-96 cited in Johnson, 
E.S. , p. 411. ; ' 

29 ' ' 

See, for^ example, N..Y. Statutes 1876 , Ch. 122, "An Act to Pre- 
vent and Punish Wrongs to Children" which prohibited apprenticing 
of children for labor dangerous to thdir life or health, 

^°See note 24 , supra. . ' . 

31 - 

-^-^See note 25;, supra . 

32 * . 

For example, .N.Y.. and Mass. amended their compulsory attendance 

statutes to make attendance mandatory up to the age of fourteen 
years, which was the minimum legal employment age established by 
their child labor statutes. - 
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stage was rapidly being set: "During this period, the social 
conceptions that would make significant legislative advance- 
ments possible in the future were beginning to work t.heir way 

into-popular attitudes". Child labor/ once viewed as^a^benefx- 

cial social institution, was slowly . . . taking on the stigma 
of an unrighteous and harmful consequence of industrial capital- 

■ ■ i ■ 

ism, destructive to child and community . "^^ . 
III. The American. Child Labor Movement 
A. State Development 

The organized American child labor movement of the 
'20th century began in the South, where there was no pre-existing 

child labor legislation and where the cotton textile ; industry 

. - ^ . ■ ' ' 34 ■ - ' '■ 

was undergoing wildly rapid expansion. By 1900 ; ^Southern ] 

textile mills employed over 25,Q00 children, many of them as 

. ' - 35 • 

yoxing as eight years and almost all of them illiterate. Pub- 
lication of these facts aroused much public concern and in 1901 
child labor regulation, bills were introduced in all four of the 
South' s leading textile states/ North and South Carolina, Geor- 

gia aii^d Alabama. The b-ills were strongly supported by state" 

\ 

• ' 

Wood, Stephen B. , Constitutional Politics in the Progressive 
Era (Chicago;' University of Chicago Press , "1968) , (hereinafter 
Wood, S.B;) , p. 6 . 

34 ' ■ " 

^ See Wood, S.B.,* p. 7; Johnson, E.S., p. 405. 

35 

. Otey, Elizabeth L., "BeginnirDgs of Child Labor Legislation in 
.Certain States" ( Report' on Conditions of Women and Child Wage 
Earners in the United States ) , U.S. Dept. of Labor, Vol. . I (19 
Vols. Washington, D.C., Government Printing Office, 1910-1913), 

(hereinafter Otey, E.L.), p. 90. 
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federations of labor, of course not only because of the evils of 
exploitation of childreriV^ but also because organized labor 

wanted the jobs held by children for the adult workers who be- 

— 36 

—longed -to their- organizations-. - The legislation was -actively 

• . • - . . . • 

supported also by local reform groups including the newly-formed 
Alabama Child Labor Committee, headed by Rev, Edgar Gardner 
Murphy, which was the first of many "child labor committees" to 
be founded in the United States.'^' 

However, resistance to early legislative efforts was 
strbng in the Sourh. The development of industry was seen as 
the way in which the re; ".on could /restore its ruined economy • 
Con-sequently, new factories took on extraordinary - importance and 
public opinion vigorously opposed efforts to regulate them,^^ 
Traditional southern reluctance to tolerate examinatioji of its 
institutions was exploited by textile and commercial interests 
and the populace in general remained extremely suspicious of 
governmental intervention. 

In the North, attempts were being made to raise the 
standards for employment of children and to make previously-- 
enacted child labor laws enforceable. In 1902, the New York 
Child Labor Committee was oforined; with its main purpose, being 
to~ insure enactment of legislation with effective enforcement ' 



3fa 

See note '2 2/ supra , 

37 

Wood, S.B. , p. 9 ^ 
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mechanisms, in Illinois, the Industrial Committee of the state 
Federation of Women • s Clubs and the Cook County Child Saving 
League performed similar roles. 

fl In 1904, leaders of the. state and local child labor 
organizations met to consider a national organization, to advance 
the child labor movement. The Rev. Murphy was a leading ^ force 
in the 'formation of the nation-wide organization, which was 
established^ April, 1904. The National Child Labor Committee's 
program called for an investigation to determine the facts con-, 
cerning child labor, for publication of their findings and for 
general publicity on the issue to arouse public concern. Its. , . 
main efforts attempted. to bar children ■ below the age of fourteen 
from employment in industry and. commerce and to ensure that chil- 
dren between ages fourteen and sixteen would be protected against 
excessive hours and night work. ^° During the next half-dozen 
years (1904-1910) the Na^tional Committee and the twenty-five 
state and local committees worked assiduously toward these goals. 

The effects of the work of the Committee can be seen 
in the volume of child labo,r legislation enacted by the states 
during the first ten years of the Committee's existence. Between 
1904 c^nd 1909, forty-three states enacted significant child labor 
legislation, either by new statute or by comprehensive amendments 
to previous enactments. In less than a. twelve-month period in 

397~~ ~ 

Johnson, E.S., p. 407. 

^°"Objectives Of the Committee", National Child La oor Committee 
leaflet (New York 1904) , quoted in Wood, S.B., p. 12! . 



1910, legislative action in thirty states improved child labor. 
41 

legislation. Further legislation . in 1912-1914 brought im- 
proved protection and enhanced educational opportunities to cl^ild 

42 

workers in every state. , 

Opponents of state child labor legislation attacked 

- r ; ■ . 

its constitutionality but the statutes were always upheld as a 
legitimate exercise of the state's police power. In 1913, the 
first of these cases^^ reached the Supreme Court, which held 
that there was no doub't about the power~df "a"^t'ate~"to prohibit 
childrisn from working in hazardous occupations. 

Although the pre-1900 child labor statutes had con- 
tained felements of the basic principles found. in such legisla- 
tion currently, (i.e., regulation of working age, hours, health 
and safety standards and education) , they had not been eMborated 
into the specific standards and prescribed methods of administra- 
tioh required to translate principle into actuality. During the 



41 

"Seventh Annual Report", N.C.L.C., September 1911 in Child 
Labor. Bulletin (Nov. 1911), p.. 187,. quoted by Wood, S.B., p. 21. 

42 . 
. "Child Labor", 3 American Labor Legislation Review, 364, 1913; 
5 AliLR 694, 1915. 

43 

' State courts in virtually every jurisdiction dealt with the 
question of the constitutionality of state child labor legisla- 
tion. Ail found such statutes to be a valid exercise of the 
police power. See for example. City of N.Y. v. Chelsea Jute 
Mills , 88 NYS 1085.(1904); State v. Shorey , 48 Ore. 396 . (1906) ; 
Starnes v. Albion Manufacturing Co. , 147 N.C. 566 (1908) ; Ex ' 
parte Spender , 86 P. 896 (California 1907); Queen v. Coal Co. , 
95 Tenn. 464 (1908) ; Gill v. Boston Store of Chicago, 337 111. 
70 (1929). — ^ 

44 , — 

Sturqes M anufacturing Co. v. Beauchamp . 231 U.S. 320 (1913). 
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first "two decades of the 20th century, most states began to 
develop much more specific and precise requirements. The primary 
categories of these requirements v/ere: 

1. Minimum age for employment was set at fourteen 

years in all states, with a requirement in many that the child's 

45 

age be documented by more than a mere affidavit of the parent. 

2. Maximum hours of eiuht per day. and forty per 

. 46 
week were established m twenty states by 1919 and thirty- 

47 

seven states prohibited night work for children, at least in 
manufacturing. . • ' 

3. Progrec J as made toward extending the scope of . 

• 48 

chird labor laws to include more than factory employment. 

Most states, however," retained exemptions for agriculture and 

49 . » 

domestic employment. 

4. Certification of sound physical health was made 
a condition of employment in most states by 1929.^^ 



45 

Johnson, E.S., p. 414. 

46 

Ariz., Ark., Calif., Colo., D.C., 111.., Iowa, Ky., Md., Mass., 

Minn., Mo., Neb., Nev. , N.J., N.Y., N.D., Ohio, Okla.., Wis. 
U.S. Children's Bureau, Publication No., 10, cited in Johnson, E S 
421. 

47 

All States except Me . , Md., Mont., Nev. , N.M., S.D., Tex., 
Utah, Wash. W.Va., Wyo. See Id., at 422. , 

48 

Other types of employment that statutes were enacted to cover 
included employment^ in offices, laundries, restaurants, hotels, ' 
theatres, retail stores, garages, messenger services and street 
trades . 

"^^"Child Labor Legislation", The Book of the States , 1945-46 
(Chicago: Council of State Government 1946) p. 380.. 

^^Johnson, E.S.,o,pp. 426--7. 
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5. Prohibitions on child labor in certain jobs 
defined as hazardous began to be more specific.'. Prior to 1900, 
what prohibitions there were were stated only in general terms 
relating to health dangers, but after 1900 states, began to 
enumerate specific -jobs from which children were prohibited. 

6. Education requirements,, usually in the form of 
completion of a certain school grade, took the place of the more 
Weral provision that children be able to read and write.^^ 

7. • Employment certificates along with compulsory 
attendance statutes provided the most effective means of enforc- 
ing child labor legislation. 53 certificate required proof 
of age, physical fitness and completion of educational require- 



51 • , 

■ i- °u became thfe first state to* enact- a statute list- 

ing which occupations, machines and processes were coSiderld tSo / 
dangero^is for children. (ill. Acts of 1903, p ^8??? ?r?9Sr 
Pennsylvania enacted a statute with two lists, one for occupa- 
tions considered hazardous to children under sixteen, another for' 

AC?'?? i?S9 'c''lS?r'T -ghteen could eAgage'Jn! (Pa. 

pofiih f ' ^-^^32) . In 1910 Mass. authorized the. State Board 
o. Health to determine whether any occupations were particularly 
hazardous and thus should be prohibited to minors under age ^ . 
eighteen (c, 404, Mass. Acts and Resolves, 1910). These three 
features became the standard type of regulation in the a^L 

•^^^S^I^^'^Jk ^^tf -f^^ ^° establish as a definite educational 

in EnSL^ ? "-^JaV ''^f.^"'^ ""^^^^ ("legibly") simple sentences 
m English. C. 284 Mass. Acts and Resolves, 1906. Such ability 
was construed as the required proficiency for entrance into 
second grade. By 1915 completion of sixth grade w^s required in 
most states with such standards. Huxjreu 

"53 

- By 1929, compulsory school attendance for the full time that 
school was m session was required in all but eight states; and 
attendance at continuation school for children who had obtained 
employment certificates began -±0 be required. Johnson, E.S., 
p. 412. See al?o: Ensign,^ Forest Chester, Compulsor y School At- 
tendance and Child Labor (Iowa City: Athens . Press 1921) , (here- 
inafter Ensign, F.C.) , p. 238. ^^^■^) r inere 
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ments. By 1929, forty-five states^^ had^ employmeht certificate ° 
requirements. 

: 8. Employment in so-called "street 'trades" (news- ' 
paper/ delivery,, peddling, shoeshining) began to be subject to 
regulation between 1911-1915, although not to the same extent 
.as other occupations. By 1915, twenty- two states had statutory 
provisions limiting child employment in street trades. 

By 1914, exclusion of children under age fourteen 
from employment had been largely achieved in most states, but 
progress toward other goals espoused by the National. Child Labor 
Committee during the preceding dec-.'5o - limitation of^hours to 
eight per day, exclusion from night work for children aged 
fourteen and fifteen and provisions for adequate inspection and 
enforcement, although significant, was less marked. 

Despite the legislative success of the chij.d labor 
movement, the 1910 census revealed that the percentage of child- 
ren employed in 1910 was about the same as it Lad been in 1900, ' 
and the number of children employed in agriculture had actually 
increased. ^"^ Although the worst physical -abuses were mostly 



!nd^PiSnr^f n^'S^^JK-fS^^' Child Labor Facts 

and Figures , U.S. Children bureau Publication No . 19V, 1930, p 6 9 

55^, • , . 

Ala., Ariz., Calif., Colo., Del. D.C., Fla . ,• Iowa, Kv , Md 

Law'T''°-'-V'' ^^^^^ ^.I- Utah Wis! ChUd ' 

Labor^ Legislation, U.S. Children's Bureau Publication NoTlT 
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Wood, S.B,, p. 24. 

57 



PP ?''vo'-7S:?^°^^' ""^^^^ ^"'^ U.S. , Children's Bureau (1933), 
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gone, exploitation of children was still a major problem. One 

child in every six' between the ages of ten .and. fifteen was 

58 ' '\ ' 

gainfully employed. , ' ' 

States were reluctant to enact furtljer legislative 

reforms, partly out of fear- that disparity from state to state - 

in provisions for inspection and enforcement would lead to ; 

economic disparity. The economic and competitive kdvantage^'^ 

often enjoyed by states without protective legislation tended to 

retard reform efforts in almost all states where manufacturing 

^ . ■ ■ =; q ^ ; ■ \ 

was of any importance. ' • \ 

These factors led ,refo. ^rs to the conclusion that 
federal legislation was ±he only effective mechanism for insur- 
ing unifonri standards for child 'labor across the country. In 
addition, the changing political' atmosphere^ncouraged the view 
that national legislation \ aid be efficacious for fuljfilling 
refoi-m programs. The equalitarian tendencies of progressivism 
had produced an interest in the rights of children. Sensirig 
this change, the National Child Labor Committee initiated in 
1913 a campaign to establish uniform child labor standards by 
federal legislation. •. ■ ' 
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Fuller, Raymond G., "Child Labor", Encyclopedia of the Socia l 

Sciences, Vol. Ill, p. 419, Erwin R.A. Seligman and Alvin ' 

Johnson, eds. (15 vols. New York, Macmixlan Co., 1937). 
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B. Federal Child Labor Legislation 
^, 1. 1914-1938 , , . 

Whether the federal government should act to regu- 
^ late child labor was a question 'that had been considered for some 
time by proponents of chiS^ labor regulation* A national child 
labor law had been part of the program advocated by the Knights 
/of Labor in the 188.0 's. ' In 1906, the first proposal for fedf?-al 
legislation^^ was submitted to Congress, but failed to gain sig- 
nificant public support, or even the active support of the. 
National Child Labor. Committee. By 1914, however, the National 
Committffee, discouraged by slow improvement in state legislation 
and lack of uniformity in standards between states, was ready 

■ to support federal legislation* In' that year, the Palmer-Owen 

62 ■ ■■■ " • ■ 

Bill was filed in the House of Representatives* Its, chief 



provision read: 



"That it shall be unlawful for any. ' 
producer, manufacturer,, or dealer to ship 
or deliver for shipment in interstate com- 
.merce the products, of any mine or quarry^ . 



The Beveridge Bill, introduced by^ Senator Albert Beveridge 
in 1907 (Congressional Record,-- 59th Congress 2nd Session, S.- 
6562) proposed that the Commerce Clause be used to bar from 
interstate shipment the products o£ manufacturing establishments 
that employed child laborers. ' . 

The. organizing principles of the NCLC encompassed only state 
legislative action, not federal; the fcimders believed that the 
conditions of industry varied' so greatly and decisively from 
: state to state, that federal legislation would be "inadequate if 
nbt unfortunate". Murphy, Edgar G. , Problems of the Present 
South (N.Y., Macmillan Co., 1904), p. 129?^ 

62" i 

Palmer-Owen Federal Child Labor Bill, 63rd Congress, 2nd 
Session, H.R. 12292 (February 1914). 
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"Which have been prodviced in whole or in 
part by the labor of children under the 
age of 16. years, or the products of any 
mill, cannery, factory or manufacturing; 
.establishment which have been prpduced 
V. in whole or in part, by the labor of 
children under the age of fourteen' 
.years, or by the labor of children be- 
tween the age of fourteen and sixteen 
years who' work . more than eight hours in 
' ^ ' any one day or more than six days in 
/ ' ' any week, or after the hour of. seven ; 

o'clock post meridian or before the hour 
of seven o'clock ante meridian. "6.3 

. - "^he bill imposed penalties for violation - a finfe 

up to $1,000, or imprisonment up to/one year, or both. The 1914 
session ended, however.- before the Senate could vote on the 
legislation. The bill -.-^ re-intr .:.duced in 1916 as the Keating- 
Owen Bill.^"^ 

Opposition to the bill during both Congressional 
sessions came mainly from Southern cotton mill owners, o They - 
attacked the bi.ll on two grounds: first, that it was unnecessary 
because industrial conditions in the South were satisfactory, ' 
and impolitic because it was certain to prove injurious to 
textile mills, their workers and the southern community; and 
second, that it was unconstitutional because it exceeded con- 
gressional Authority and invaded the exclusive jurisdiction of 
the states. The Commerce Clause, they argued, did not extend 
.congressional authority to the conditions of production - but 



Keating-Owen Federal Child Labor Bill, 64th Congress, Is't 
Session, S.1083 (December 1915) ^and H.R. 823'4 (January 1916 ) . 
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'only to the actual flow of articles in interstateXcomme^ce.^^ 

\ 

Despite the opposition, the Mil passed both 
Houses by a substantial majority^^ and was signed into iaw^"^ in 
September 1916. Three days before the act was scheduled to 
become; operative, a Federal District Court Judge in Nor^ Caro- 
lina enjoined its operation in that state.^^ Despite widespread, 
hope and belief that the Supreme Court would uphold the" law, it 
was declared unconstitutional in June 1918 in a five-to-four , 
decision in the case of Hammer v. Dage.xhart . The court found * 
that the statute was not a regulation of commerce but a prohi- \ 
bition cyf it; Justice r-y, writinc, for the majority, held that 
the Act was repugnant to the Constitution in a twofold sense, 
"It not only transcends the authority delegated to Congress 
over commerce, but also exerts a power as to a purely local 
matter to which the federal authority does not extend. ""^^ 

The following year, Congress enacted another 
child labor bill, this one based on the federal taxing power, '3 



Wood, S.B. , p. 48. \ ^ ' 

llV^^/°a^.tJ?.^^'^ ^V^° °^ the Bill. Congressiona-1 

Svf e*^' f^^^ 53, part 2, p. 2035. (1916). 

r^^® approved it by vote of 52 to 12.. Cong. Record, 
64th Cong. 1st Sess., Vol. 53, part 12, p. 12313. 

67 > ° CO 

39 Stat. L. 675 .(1916). 

6 8„ ■ - 

. Hammer v. Dagenhart , Unreported,. (W.D.N. C. 1917). 
^^247 U.S. 251 (1918) . " / <- ■ ^ 

70 • ' " ■ ■ ' ' . - ' 

Id . at 276. ■ ' 

Federal Child Labor - Tax Bill, 40 Stat. L. 1657^1919) : ' ' 
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This- statute, part of the Revenue Act of 1918, levied a tax of 
10% on the annual net profits of industries which employed 
children in violation of the age and hours' standar'ds of the 
bill. This statute came before the Supreme Court in the case. 
Of Bailgy V. Drexel Furniture Co .,.in 1922.*^^ The Court concluded 
that the Act was not a taxing statute uc all, but was a police, 
regulation, and since '^it covered a matter not within federal 
jurisdiction must necessarily be unconstitutional. 

Although the longest, either law was in effect was 

73 ' " 

three years, the period during which '^hey were in operation 

was sufficient to demc^-^^'-ate their usefulness in eliminating 

employment ;6f 'Children from industries producing for interstate 



74 

commerce. • 



• . After''- the Child Labor Tax Law had been declared, 
unfeonstitutibnal, the only remaining avenue ' thought, to be 
. available for federal regulation of child labor was a constitu- 
' tional. amendment to allow Congress to legislate in this area. 
The increase in' child labo.; after the tv/o federal statutes 
were declared unconstitutional and the increase in hours worked 

^'^259- U.S. 20 ,- C19,22) . - 

f • . ' 

, -The Child Labor Tax Bill, enforced by\he Child Labor Tax. 
cDiv^fesion^ of the Department of Internal Revenue, operated from 
April 1919 until May 1922. 

74 . 

•Replies to a questionnaire sent out by , the National Indus- 
trial- Conference Board, Inc. indicated that a large majority 
of state officials found that federal laws helped materially 
in enfoii^cement of their state laws. National Industrial Conf. 
Brd. Inc. The Employment of Young persons in the, U.S., (New York 
•1925) pp, 70-71. ' — [ .. 
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•by'^bhildren gave evidence that there was still a need for leqis 

— ' 75 A ^ 

lati.on. The proposed child la^or amendment read as follows: 

. Section ^. The Congress shall have ^-.be 

, power to .limit, regulate , ^ and prohibit the> 
labor of persons under 18 years 6f age • 

2. The power of the several States' 
unimpaired by this article, except that the 
. operation of State laws shall be suspended to 
the extent necessary ^o give effect to legis- 
lation enacted by the Congress. 76 ^. ^ 

The National Ctiild Labor^ Committee , . American 
Federation of_Labor;^^^.^^^^^^ Teachers , Demo- " 

cratic and Republican- National Committees, National Education ( 
Association, and many other organizations urged favorable - 
action by Congress. "^^ After some objections concerning the. 
.language of the amenc&ientythe^ above form was adopted by the 
necessary two-thirds vote in both Senate and House and was 
submitted to the states for ratification."^^ 

" . /^^^.^^'s^ing struggle over ratification was 

intense and often bitter. The same "brganizations that sup^pqrted 
thpwo federal statutes launched a campaign for ratificktion 
of the amendment by the st;tes. Opposition to the 'amendment^ 
cameXlargely from manufacturers- associations, farmers and ' 



\ 



Johnson/ E.S., p. 443, 

76 ' 



House Joint Resolution 184, «68 Cong. Ist Session, ^1924 
Congressional Record, Vol. 65, Part 7, p.. 7176. 
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Abbott, .G. , p. 466. " 
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southern textile interests. These groups launclied intense ' 
propaganda- campaigns . They claimed that the amendment was a 
^ communist-inspired move - to take control of children away from 
• their parents and give it to the federal government. One 
leaflet, 'published by the "Citizens' Committee ,tq Protect 
Our Hom^nd Children-^Q cited' the following arguments in ' 
opHpsition to the amendiT.ent: . 

' ^ Jf this amendment is ratified it will give 

to .Congress, ^00 miles away, the power- — 
^ 1. To take- away the sovereign rights" of 
the states and destroy iQcal self-government „ 
w.nich IS the strejngth of our democraci^. 
.2. To; take away from you the control of 
education of your children and give it 
to a political bureau* in Washington. 
^3- -To dictate when and how your children 
shall be allowed. to work.' • • ' 

" ' ^ 4. To subject your children and your home 
. , ^9 the inspection of a. federal- .eigeht. ' 

, Labor Laws" are hecessar^ but 

the proposed amendment gives the power to 
< Congress to take away the fights of parents 

and to bring about the nationalization of 
,. ' their children ... ; . 

' • . .The .passage of this amendment would be a 

calamity to the Nation. Don't be deceived 
If you-. love your children : . . put a cross 
; •' ix; .opposite No on REFERENDUM 7. "81 

, ,^ • Massachusetts was regarded as a key state by both. 

sides and a vigorous campaign was. waged' there, m November 

19a4, by a referendum vote bf the Amendment' was' defeated. . 



79 

Johnson, E,S., p. 446. 
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Kool!'^^ group, very active in Mass-achuse^ts , is ^thought to have 
been an instrument of the Associated Industries of Massachusetts, 

81 ■ ■ ■ ■> 

•iQ^r^i^^: S^^'^'^x''^^ C-pmittee to Protect Our Homes and Children, 
•1925, quoted ik Johnson, E.S., p. 447,. 



• By, 1925, only four states^^ had ratified, and 

83 

twelve had rejected the amendment , and by 1931, only six 
had ratified. Between 1930 , and 1932, when unemployment spread 
rapidly, large numbers of employed children were discharged, ' 
but in 1932, there was a counter- move to capitalize on the 
cheap labor of childrcin and employ them for much less tha.n 
employers felt they c-.^yld offer their parents. with tb,;;. 
- combination of this d-. .. ?.opment and the coming to power of 
the New Deal Administr?.t xon , sixt^^e.n more states ratified the" 
amendment. The -revi'-n.l of intero-t in turn caused renewed " 
efforts by the opposi^-n ur-.d 193,t saw no state ratifications. 
By 1938, only twenty-eight states had ratified .'the amendnient, 
still eight scates short of the requisite number. 

The chief reasons for failure of states to 
ratify were: 1) criticism of the language - it was though- to. 
be too broad a grant of power to Congress. Congress would ha 
in effect, exclusive control over activities of persons uncje.. a 
•eighteen; 2) fear that ratification would effect a genera.;, 
weakening of states' rights and a further centralization of 
power in the federal government; and 3) belief that there /.-s. 
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Ark., Ariz., Calif . .\ Wis, 

83 , r 

Conn.,vDel., Ga: , Kan. , r^asa . , N.C, S.C., S.D., Teir 
Tex. , Utah, Vt. ' 

84 

Abbott, G. , p. 467-8. 
85 - 

Child Labor Legislation - Its Past, Present and Futuf- 
7 .Fordhara L. Rev. 217, 1938. 
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no necessity for a constitutional amendment ~ that recent 
Supreme Court decisions and severe criticism of Hammer v. 
Dagenhart would enable enactment of legislation similar to/ that 
declared unconstitutional in 1918 to survive a new Supremi - 
Court test,, thus making amendment to the Constitution unn/cessary . 
This last opinion proved to be accurate. 

2. 1938 - Present 
- ■ • ■ I ■ J 

In 1938 Congress enacted the Fair Labor Standards 
■ •■ 87 ' ■ ' ' / ' 

^hich, prohibited, among oth^r things , "shipment/ or deli- 
very for shipment in commerce of any goods produced L an estab- 
blishment in the U.S. inN;r about vhich thirty day.4 /prior to 'the 
removal of such goods therefrom; oppressive child l^Lbor has been 
employed. "Oppressive child labor" was defined /as employment 
of any child under" sixteen in any establisWnt. engaged in pro- 
duction of goods for commerce. 'jSS m 1941, the constitutionality 
of this Act was challenged and ^^pheld by the Supr^Le Court in" 
■U.S. V. Darby Lumber Co. Hammer v. Da qenhart.?^ several times 
distinguished or ignored since it was handed dowii, was specifi- 
cally overruled in U.S. v. Darbv / Justice Stone', speaking for 

86 '■ " / 

Id. . • ^ •/ 

°'29 U.S.C. §201, et.seq, , > 

op 

°°29 U.S.C. §212. 
89 

29 U S.C. §2U3, 

90 

312 U.S. 100, 61 S.Ct. 451 (1941). 
^■'•247 U.S. 251 (1918). 
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the Court, stated "The conclusion is inescapable that Hammer v> 

Dagenhart was a departure ^:rom the principles which have pre- 

vclled in the interpretation of the commerce clause both before 

and since that decision and that such vitality as a precedent 

as it then had has long since been exhausted. It should be and 

92 

now i3 overruled. " 

The Act -/-it an eight -hours per day - forty hours 
per week maximum that jhildren could work and established six- 

9 

teen as the minimuxi age of emp.lovment in the industries covered. 
It also provided thr :he Chilaren^s Bureau (later amended to 
the Department of Labor, Children's Employment Division) inves- 
tigate and make inspections, with respect to the employment of 

minors and bring actions to enjoin unlawful practices and to 

94 - 

enforce child labor provisions.' 

The great majority of child laborers, those em-: 



ployed in coiranercial agriculture, intrastate industries, street, 
trades, mercantile establishments and many others were not 

■95 ^" 

reached by this statute. It has been estimated that of 
350,000. children gainfully employed in 1938 no more than 50,000 



^^312 U.S. 100 at 116-117. / . ^ . 

^^29 .U.S.C. §203 (1) . 

^"^Id. , §212. 
95 

Trattner,. W.T. , Crusade for the Children: A History of the 
National Child Labor Committee and Child Labor Reform m 
America (Chicago, Quadrangle Book, 1970), p. 207. 
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were covered by the Fair Labor Standards Act. 

Since 193 8, the Act has been amended several 

97 

, times, each amendment extending the provisions of the Act 
. to include more types of employment and reducing the number 
of exemptions. The number of hazardous occupations in which 
child labor is prohibited outright has. also been steadily 
. increased. 

®- Pev elopments in State Legislation Since 1930 

Since the development of minimum standards for child 
labor laws in the first decade of the 20th century, most modi- 
fications of. state chiW labor statutes have been geared to ^ 
changing requirements concerning minimum- ages, maximum hours, 
, night work, need for employment certification,. etc. Gradually, 
state standards have com.5 closer to the standards set by the 
federal Fair Labor Standards Act. Provisions of state statutes 
have estalDlished sixteen as the-.uiiUmum legal age for children 
td- be employed, have further extended listings of -hazardous 
' occupations and have inade more specific provision for obtain-' ■ 
ing employment certificates. - 



tarvTStorW^J; ?• ' .^h^dren and Youth in America: A Docume n- 
tary History (4 Vol., Cambridge, . 19/0), Vcl. 11, pp. 299-30^ 
97 i " . 

See 29 U.S.C. §§212, 213 and accompanying notes. 
9 8 * * ' 

"Child Labor Legislation", Book of the States 1970-71 (rhi 
cago Council of State Governm ent 1971) , .pp? SOO ^BOl. -~ 

-Le l^siagf on ^^^^^^ ' ' 1945-1973 inclusive "Child Labor 
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^' decent Trends ^ State a nd Federal Legislation 

More recently . otc.ie statutes have been, amended to ' 

^ ease impediments to youth e.-..-? -:>yment without substantially im- ; 
pairing fundamental standards. This has been accomplished by . • 
modifying night work restrictions and by. reducing the minimum 

^egal age for employment in certain limited instances . ^""^ 
Programs enabling minors to ^oJtain job training while attending* 

^schoor also illustrate - shi& f^om rigid protectionism to 
more flexible standards. Youth Corps and work study' programs . 
for high school students .-^re examples of this trend. In- addi- 
tion, amendments to regiiA ..tions un'^lar^ the Fair Labor Standards 
Act permit employment of younger children (aged fourteen and fifteen) 
outside of school hours in: certain occupations in retail, food 

•service and gasolin,e qer'^ice establishments . 

One area o| 'ertipldyineht , agriculture , has been and 
continues to be under^regulat^d , by both state and federal. 

.statutes: The Fai^^Labor Standards Act originally exempted 



^ several states hav\ -o-3ified their statutes by easincr rest-ic 
, tions on employment c r n l-.ors- engaged in vocational^ tralrii-a 
grams; lowering the age -or general employment outside of ?c'---rl 
hours,-, relaxing night wc^rk prohibitions during vacatj cr i.o^-^c--' 
and on nights preceding non-school days ; and eliminatina ' the " 
''^^'^J^^.^^P^OYmei^t certificates for c:fter-school work." ' • 
At the same time, states with a fourteen years minirnura act- 
™o^??^°^!?!"^ have increased it to sixteen and most states " h -.-e 
^ ^° ^^^^^ °^ hazardous occupations from 

102--/.,, . ^ 

q^;, n^^^^=''t^' ^-^-— Department of Labor, Wage and Labc;. 
Standards Adinxniscratxon , Eu.lletinNo. 312 (Washington, D.C 
GoverniTient Printing Office 1967) , p. 23. ^ ' 
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chiidren employed in agriculture if they were, not ' lega'lly re- 
qoi-red to be in schcol , -'-"^^'la 1949, it was amended to prohi- 
bit such employment "during school hours", This provision 
still allows extensive employment of children, especially mi- 
grant children, in agriculture. Very few agricultural states 
have child labor or comp-rVsory attendance statues adequate^ to 
deal'with the problem migrant agricultural labor. Migrants 
are often not considered -.esidents 'of the states they travel 
through and in states v:': .re the compulsolry. attendance statutes 
apply only to residents, -'-igrant children do not fall within " 
the scope Of .uch statute.. 10-' Wi" .out child labor legislation 
establishing a minimum age for agricultural employment, there • 
is no protection for these children at all. Only sixteen 
states provide a minimum employment age for agricultural 
labor outside of school hours, and many allow exemption from 
compulsory attendance for children so employed , ^^"^ 



103. 



29 U.S.C. §2.1.3 Cc) (1938) . ' ., 

104 < 

29 U.S.C. §213 (c) (as amended 1949). 

l°^Child Labor Laws, U.S. Dept. of -Labor , Bulletin No. 312 p 24 
106,, ^ 

F J n"v J "^S^^" D-C., Ha., -111., ind., lowa. Mo., 

N.J., N./., P.P.., Tex., Utah, Wis., Ibid.' 

107 ' 
U.S. Dept. of Labor Bulletin No. 312, 
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4-. COMPULSORY ATTENDANCE; THE STATUTORY NETWORK ' 

I. Introd uction « . " 

• ■ . 

. The purpose of the .next two chapters is to describe in ' 
detail, analyze and compare the primary reference sections'^ o£ 
the ^compulsory attendance statutes of every state. An enormous 
amount of statutory material is involved and in order to present 
it in both a comprehensive and ccmprehensible manner, we have 
reduced it to comparative chart form. The chart, which appears 
as Appenrdix A, should be consulted by any reader who wishes to 
know the provisions of any particular jurisdiction with regard 
to any matter discussed generally in the text. 

The first of the next two chapters will present a detailed 
comparative and interpretive analysis of the states' compulsory 
attendance primary reference se.r:,':lr;.=r,. In a manner which will pro- 
vide a national overview of the .ansi^ rs ^iven b^ 

dictions to the following que ...t.J.oi«s : 

1. Exactly what do th,: ccnpjl ory attendanc-a statutes 
legally require of parents, chii-Jr ... . and the state'. 

2. What are the permis. -ijle varieties c': programs through 
which these requirements may be fulfilled? 



By "primary reference sec-ion" we mean those poruions of a 
jurisdiction's statutes on compulsory attendance which set forth 
the basic obligations . f the parent, child ard state with regard 
to participating in (usually "attend'iiTg" ) some educational pro- - 
gram and the alternative manners in which tjtie obligation can be 
discharged, '"Tlaere are in most jurisdictions many other statutes 
which also establish rights, obligations and exceptions with re- 
gard to the compulsion of education but these are principally 
dealt with I'lsewhere in this volume. Ste, e.g., the chapters 
on truancy, exemptions vand child labor, infr a. 
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3. What elements of the pr^i-aant compiilsory attendance 
statutes may be used to prevent, circumscribe or encourage the 
future development of alternatives to public school programs as 
they have traditionally been structured. 

The second of the next t.ro c.^.apters presents an extensive 
analysis of all the major cast?? which have interpreted the corn- 
pulsory attendance statutes. rhis analysis seeks to provide' ' 
answers to the following questionr: 

I 1. Under what circ^x^lsv.i•ncf:•s have the courts been willing 
to expand the varieties of- rroararas which will satisfy the basic 
. obligations contained in the at\*:err!r, - -e statutes? 

2* Under what circums ::.azi-!;'=.' r.ave the courts refused to 
effect any expansion of the progr^ju^-i which are permissible under^ 
the statute? 

3. What are the gone.v:ii implications of this body o . 
case law fot the devolopvoxuit of future alternative educatzic: 
programs? 

An analysis of the precise wording of the primary rr. 

ence sections of the compulsory attendance statutes^ of all 

3 . . * 

states . IS basic to 3:-;y determination of the underlyincr 

of education laws in this , country and of the officially-s.-. • 



i; — : 

-Cn order to conserve space and to avoid overburdening ^ 
chapter with the clutter of hundreds of statutory citatio 
have provided the citations for all the primary reference 
tibns of the statutes of all jurisdictions in the chart 
Appendix A and have omitted them from the text and notes 
except in the few instances where a particular statute ; : 
actually quoted. 

^For purposes of this chapter, the term "states" refers to ' 
fifty states and the District of Columbia and Puerto Pico. 
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means for achieving these goals. On the basis of this analysis, 
it is then possible to ctetermine the extent to which the present 
statutory scheme permits the development of alternatives to the 
present eduC'-Monal structure's and, conversely, the extent to • 
which our lar^s; san-^t be changed if cur educational practices are 
to change. 

in common usa-ge, it has become customary to employ the' 
terms "compulsory . attendance" and "compulsory education" inter- ■ 
changeably. This practice does not reflect the reality of the 
,law. The term "compulsory education" rarely appears in the edu- 
cation laws of the states. it is merely "attendance" - at' some 
facility or program which purports to be educational - which 
is generailly required,, and not "education". Every state except 
Mississippi has statutory provisions on compulsory attendance, 
but only a dozen of them"* ever use the term "compulsory educaj:.ion" 
and of those, only one, California, really' uses it in a way that 
appears to require something called "education" t'o occur after 
the more easily compelled process called "attendance" has occurred 

The general nature of the "compulsory attendance" statute.-; 
can be derived from a review of the primary reference sections 
which constitute the focal points of the whole complex legal sch^-n 



ERIC 



\las.. Ark., Calif., Ind. , Iowa, Me., Mich., Neb., N. j! , N.Y. , o.i 

^In addition to the statutes which are analyzed in this chapte 
and the case law which is analyzed in the next, this legal schr-me 
includes administrative regulations promulgated "by the state 
departments of education and, occasionally, county and local ^ ' 
bodies. These regulations merely implement the statutes as con- 
strued by the cases and are not w.ithin the scope of this study 
It should be pointed out, however, that they do sometimes contain 
matter of critical importance to those who are interested in the 
establishment of "alternative" forms of education. 

77 



■ In general, th^y estal^lish the obligation of parents to send 
children within certain ages to public schools or to alternative 
prograihs for specified time periods, except when certain' stated 
conditions justifying non-attendance exist. ^ They also permit, 
but do not compel, the attendance of children who are within 
certain age ranges which ,are below or above the range for com- 
pulsory attendance."^ to insure the attendance of children who 
•are within the compulsory age- range, other sections of the sta- 
•tutes create administrative enforcement systems, often staffed 
by "attendance officers", and i^npose penalties on non-complying 
children- and/or their parents. . - 

Initially, it should be noted that neither stated legisla- 
tive purposes nor case l«ew interpretations of the compulsory 
attendance statutes provide much^ framework for this analysis. 
There is a dearth of both. The compulsory, attendance statutes of 
only two states, Alabama and Indiana, contain any legislative 
intent provisions. And the number of judicial interpretations, 
of compulsory attendance statutes which have ■ included any deter- 
mination of the state's precise purposes in enacting the statute'^ 



As stated m the text, this analysis is generally confined to' 
primary reference provisions. The principal exception to this is"^ 
when reference IS made in a completely separate exemption section 
x:o a permissible alternative through which the requirement noted 
m the primary reference provisions may' be accomplished. This 
occurs in twenty-four states: Alas., Ariz., Calif . , Colo., Del., 
Ha., 111., Ky., Me., Mass., Mich., Mont., Nev. , N.M., N.D., Ohio, 
Ore., R.I., s.C, S.D., Tex., Utah, vt. , W.Va. 

7 • 

Statutes of every state except Indiana and Rhode island contain 
such permissive attendance provisions. 
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have also beien quiteyiimited. ^ 1?o the extent t.'v. there have . ■ 
.been judicial endeavors in "'this direction, they- have been very , 
.superficial and Have, not surprisingly, rather easily concluded 
that the purpose of the .statute was to assure that children be 
educated without worrying themselves over difficulties such as 
the fact that merely compelling at.ten^iance doesn*t ensur4 that ■ 
"education" will take place. On the other hand, a few courts 
have interpreted compulsor;^ attendance statutes somewhat more 
literally. 10 ^Thus the task of answering the questions: What is 
actually required by the compulsory attendance statutes? From whom? 
and In' what manner? can be met .only by a close textual analysis 
of the statutory provisions themselves. 
II' The Attendance Requirements 

The basic requirement" fodid in the primary reference pro- 
visions is that the child attend public school- or some permissible ' 
alternative facility or program. ' This requirement can be Broken 
down into, a division between those states which merely require 
attendance at public school or an alternative, without specifying 
•more, and those which go on to characterise, albeit minimally, 



8 



See; e.g., Morton v. Board of Education of City of Chicaao 6 9 

ill: ill NiE^^d-Lf a9^^)— ^ Ohio App. 

9 ■ 

See, e.g.. State v. Williams , 56 S.D. 370, 228 N.W. 270 (1929) 
a350??^ ^' '^'^^^^^^ 277 App. Div.. 317, 319, 98 N.Y.S. 2d 886 ' 

10„ 

^/%a1 ^^^stees of District No. 21 . 289 S.W, 

pfttri67:^rrs ^Vff936K Cp„alth v. KalloC, 84 
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^ what should transpire in the facility or program attended. This - 
\ • • ■ ■ ■ . 

.^latter group is composed of that minority of states which speci- " 

'fically indicate that "instruction" or ^'education" is required. " 

Not surprisingly, atterdance of a school-age child" in 
some permissible program, e.s'defined by statute, is required by 
every state except Mississippi. More surprisingly, however, is 
the .fact that nothing other than attendance is required in the ' 
majority of states. Only twenty-two states' statutes contain a 
requirement that instruction or education be provided children 
"upon 'such attendance"-. -The usual presumption is that_ the-legi^ 
latures assumed that ther,. cojald b.- no "doubt th'at their intention in 
enacting such statutes, w-^ to require "efJucation" , whatever they 
might have thought that term to comprise. On the other hand, most 
of the statutes do not, on. their face, supply much basil to refute . ^ 
the claims, of the public schools more severe critics thaA schools ex- 
ist merely as convenient warehouses where, at best; a: certain -degree^ 
of socialization is effected. 

Of the; twenty- two states which require something more than 
mere attendant, two-thirds^^ require "instruction" to be given 
and one-third^2 require "education" to 'take place. Although the 
distinction be\:ween the requirements of instruction versus educa- 
tion has been of negligible effect- to date, we note.it because" 
the possibility that the difference , between the two terms may 



11 
N 
12 



Conn ,. , D . C . , Idaho , ind.'. , Iowa , Me . , ; Mass . , Mo . , Mont . , ' Nev . , 
.J. . '-.Y. , P.R. , W.Va-. 

Aias., Calif., Colo., Fla. , Ind., Okla. , Vt. 
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be of spme use to those who are- seeking to establish tile 

■ - ^ . ■ ' ■ ■ ^ . / ■ . 

acceptibility of qertain. alternatives to, the present systems. 

• In, the fourteen states where thete/is a requirement of 

.instruction, this requirement is generally extended to any pro- 

- * ' 13 / ' ' 

gram the child attends. . However, there "are another fifteen 

states which^ although they do not require "instruction" to 

|i ■ - .- / ■ ■ ■ 

take place in public .schools , they 'do require it as a prerequi- 

. site ro approving home-study or other altern^tiv^es to 'public 
school attendance."''^ Curiously, two' states, Maryland and 'Vir- 
ginia, requira ti^ie^child to' attend school or to receive instruc- 
tion.- * /'.... 

In a majority of those fouirteeri states explicitly requir- 

. . " ' ^ /" ■ ■ ' ' 

mg instruction m the 'publics-schools , the attendance requirement 

is stressed and the. necessity of instruction ,is merely noted sub- 
sequently, and! indirectly. ^. Fpi/ example , in^ a number of statutes 
this-ocGurs-thirough- re^^^^^ in a program providing 

•^instruct ion equivalent" to iy'dat given in public .schools as an 
acceptable aifeernative to at/tendance in public school ."^^ Three 



13 . , 

But- note that West Virginia specifies instruction in other than 
public school and instruct:j!on in the home or other approved place 
as exemptions from compulspry public school attendance although 
no reference is made to ih'stifuction in the public school. Like- 
wise, Nevada refers to equivalent instruction of the kind and 
amo.urit approved by the', state board of education, althouc,h there 
is no mention of a. requirement that the public schools give "in- 
'Stxuc"l;ion" . /\ , \ ^ - . 

14"" ' . - 

Typically these statutes ^require instruction by a person "teach- 
ing courses usually taught in the pjablia schools" See statutes o.f 
Ala;, Ariz.., Calif., Colo., Del-, Ha., Md. , N.M. , Ohio, Ore.v 
Penn., R.I., S.D., Utah, Wis. ^ 

15 . ' ' . ' 

/Ind. , iDwa, Me., Mo., ^ N.J. Massachusetts notes that a child not 
attending school may be ^otherwise instructed", while Nevada and 
West -Virginia, as indicated in note 13, stress attendan - : in public 
school while emphasizing instruction in programs other .:-/.m public 
school. ^ 



// 



• ■ '• 16 ' ' ■ "■/ 

states seem to accord the requir- ivients of attendance and' in- 
struction equal etaphasis, although in -two of them the necessity 
of instruction is, noted, first. Only three states V ' appear to ' 
emphasize instruction as opposed to mere' attendance as the primary 

requirement of their statutes. ■ 

18 ' 
Seven states have a specific statutory requiremiferit o'f 

"education" for each child.. In addition to Indiana which has 

specif ically stated that education of the .'child is the primary 

goal under the compulsory .attendance statute, only California • 

^ uses the term "compulsory education" "in the body of its attendance 

•provision: "Every person between the ages of 6 'and 16 years not 

exempted under the provisions of this chapter is subject to ' 

compulsory full-time education. "^° Only two states, Alask^ 

and Colorado, specifically require an "academic education" to be 

provided. Interestingly, in Florida education and^ instruction . 

evidently have been merged since its statute provides that edu- - 

qation must be p^irt of the "school-approved in^str actional pro- ' 



gram" 



^^Mont. (inst:qiuction and enrollment in publi<: school)', N.Y. 
("attendance upon full-time instiructionj') , P.I^. 

17^ ^ . 

Conn. , P-C. , Idaho. 

18 * 

.Alas,, Calif., ColOy , Fla. , Ind. , Okla., Vt, 

19„^ . ^ 

The primary reference section refers to "a child for whom 

education is -"ompulsory under this section" ind Code <;20-8 1-3-17 
(197a) . ^ . ' 

20 , 

..Cal. Educ. Code §12101 (1969). 
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Ill* Specific Responsibilities and Rights ' ' , / ' 

A.. The Childjren ^ . . '. 

The compulsory, attendance statutes qf all states,! ex- 
cepxt South Carolina, indii?ate ' generally that a 'child of comgul- 
sory school age (mos-t' coimnonly^ ages seven to sixteen) who is 
not within any stated exception must al.tend public school for - 
the. ^^entite tim^, that school is in session" or at least- "during 
each school term" . Only thirteen states specify that th-; Sv^ten- 
dance must be' regular oontinuous,/^^ consecutive,^-^ or ''■-r every 
day that the schools are. open. , . Another, five s.tates require 

-attendance during "the ;specTf rc hours 

in session. ' ' .. i ' 

■ ■ ■ ; . ■ - ' I...- 

.Twenty states, specifically place t^ie burden of atten-r. 
dance on the child. In fifteen of these stat'es,^ the , Child , " 
share's this responsibility with his parent or; whomever is in " r 



21 ' ' - ' 

Ari ,^ Conn. , Fla., Md- , Mich., N. J. , is .G. , U€ah, Wis. 

22 . ■• 

Kan. , Mich . ' ^ 

23 ■ ' 

i Mich. V. 

_ , .._ _ . . ■ 

^^Neb. , ^t. ^ .. ' . - \ 

Conn./ La., N. J. , P.R., Vir. ■ . " , •, 

26 ' ■ ' ' • ■ ' ' ' ' " ' ' ^ 

- AI4. , Alas., calif,, Colo:, Fla., Ga.,' Ha., Ind, , Me. ,,^Md.' , Mass 
Mmn. , N.H., N.M. , N.Y., Ok-la . , ' Ore . , Penn. , R. I.',, Tex. ' / i 

27 . '-' ' : ■ ■ '■ 

The' five exceptions are- Colo ;,. Minn- , N.H. , N.Y.,.Tex., each of 
wjaich merely state that the "child i,s required to attend". All but 
two_ (Ga. , Okla. ) of the fifteen states first pl-ace' the responsi- - 
bility on the child a'nd then on the parent. Note-jalso that some ' 
courts -have ruled that, marriage, or other acts emancipat'ina a ■ 
jtiinor from parental control, exempts a pupil from/ttie comoulsory: ' 
attendance laws. -on the theory that under the statute the parents 
are only responsible for assuring attendance of chirldren^ (cont •> 



states have statutes 
Dr truancy and most 



' ' locc? parentis. Almost all states b'^ve tmahcv provisions'^ 

and many^of these provisions pet-nii^: childten 'to be institution- 
-i ali^ecf for truancy . "In additjor), several 
whic^. authorize suspension o"^ ^/:^pulsion f : 
of thosd Which do hot, have c^e saine remedy available by yirt. 3 

^ ' 29 » 

of regulatj.on. Thus, wheh-or or not tne primary reference 
section of the compulsor; att-ndance statLte places the respon- 
sibiliti^ for attendance jon the chxl-,. a ciiild can Joe made to 

■, ' ■• ' ■ ■ r 

/bear/the burden of nor---,-/- tQr la. ce- | \ , . 

.^A Despite .the la-'-.rige of t ' limited number of- court de- ' 

^__^f3ion.s 'defAning.._yie .oj:^ 

' ■31- " / 

statutes, .no compulsory attendance law ^fer.s to the "right" 



27 (cont'd) ^ j_, . ' , 

under their control and emancipation removes children' ' 
from' parental •control. See State v. Priest, 210 La. 389. 27 So 
2d 173 (1946). , 

28 ■ ' ' ' ' '■.-.■■-! \ '.' 

: ; Only Alas. , Ha. Mass. , N.C. , P,R-. and Wash. have>no such pro- 
i vjision. '-See, Childre'n Out of School iri Ax:;u-r.ica , Children's Defense 
Fund. of the Washington. Research Project, I.ic. , Appendix J, pp. 226- 
228i (October, 1974) . It should be noted that the, first three of th 
■SIX states, listed above .are, among those few- states whose 1 statutes 
■ specifically place the burden on',the--child to-a,ttend, although they 
.contain no penalty for failing to attend. 

29 ■ ■ ■■. .' , / ' \ 

— ^S.e..e.j™CJialdrea'.s„jDef£hs.e._Euad.,j,.3upra_7 

-■I 3,50~-356. - * ~ 1 

-i • ' . ' ' ■ ■ ' ■-- 1 
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See State v. Jackson , 7l N,H, 552, 53 A. 1021 (1902)V i 

.. 31 ■ ^ . ' ■ ■ / 

., For example. People v. Turner, 227 App. Div. 317", 98 U.'i.S, ■2d 
; ; 886, 888 (1950)': , 

I The object of/ the compu..sory education law is to see, 

1 chridren are not loft in Ignorance, that f rom ' ^ 

some 'source they will receive instruc-i-ion that will ' 
fit' them for their place, in dociety.. | = , 

'Through the compulsory attendance laws the state assures children 
•lof "adequate preparation for the independent and intelligent exer- 
.vcise of their pr'^Lvileges- and obligations ^as citizens in a free 

democracy." CoHimonwea'lth ex r el Bey, 156 Pa. Super. Ct 136, 
'140, 70 A. 2d 693. ' " ' i 
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. of, children to, attend school, or to be inst'iructed or educated.'-^ 
It is interesting to '^note in this connection that the statutes 
of only two states'^ refer to the child as a "persoi". (Normally,- 
under our constitutional scheme of government, only persons have 
rights.) Of course, claims have been made that if a child is 
required to "attend school then he she must have a concomitant 
righ- to be enrolled; however, these claims have usually involved 
various constitutional assertions'*^ and there is no . case where 
.^surh c c'.aim has been upheld solely on state statutory grounds. ; 

As has been well-documented elsewhere , , if a, child fails 
to abide by the rules and regulations of the school,' suspension 
and/or expulsion is specifically, authorized by statute , regulation 



32 

The. only 'compulsory att--ndance statute which specifies- anv 
right of the child is the statute of Alabama: "Each child/ 
through his parents, legal custodian, or guardian, ^«hall have 
the right to choose whether or not he shall attend a- school pro- ' 
vided for members of his own race." Tit. 52, §297 (1956 °2nd ' 
Sess., p. 446, §3, appvd . , April 14, 1956). 

Califs , N.M.' = ■ 

34 ■ ■ ' 

Sec, e.g.. Mills v. Bo ard of Education of Di strict of Columbia, 

.348 F Supp. 8'^6 (D. D. C , 1972 ) . And see discussion ' Chao'tPr 11 

2^ I'nrra. 

'. ■ .^^f,C Children Out of School m America , supra. nn-F^TP. a"n7i — " . 

,in this connection note Betts v. Board of E ducation of Ci tv of 
Chicago, 466 F. 2d 629, 635 (7th Cir. 1972):- "The compu'fiF?^ 
attendance statutes are directed to parents or gua.rdians and do 
not purport to guarantee students impunity from their- schools ■ 
regardless of the misconduct they engage in." 466 F.2d ^f- 635. 




or local poU=. in aU bnt a haX^-aozen states. ..e ccpulso.,- 
attendance^ statutes Of onl, fifteen states list suspension and 
expulsion as reasons for exemption fxo. the attendance re-juire- 
-nt; presu^a.1,, however, a suspended or e.peXled student cannot 
be proceeded against in the other states for violation of the 
attendance duty although that Orwellian possibility is not 
inconceivable. 

Probably the principal group of children still not 
specifically included within the 9Peratxo„ of .the nation ■ s con- 
Pulsory attendance statutes are the children of migrant wor.er. 
only three states specifically provide that a Wrant" child or a 
Child who¥e- residence ... seasona,. is subject t. the ccpulsorv at- 
tendance laws. 36, ^^^^^^^^^ 

nothing -in the compulsory attendance laws of t... re^ainin. states 
;xndicates that a migrant child would.be denied access to ^he oubUc 
school system in the district in which he or she resides .ere;y be- 
cause that residence is temporary. Moreover, such a denial .ou.a 
-se a sta.. constitutional issue in those sixteen 'states with con 
stit.tional enabling statutes providing that any ..ate-provided 
educational system must be open 'to "all children". 

^ May i^hild of his or her own. accord an:l without pa- 
rental consent choose to attend a .private school .r participate In 
some other program which is a statutorily-acceptable alternative , 

sta. ; 



to public school attendance? No compulsory attendance statute 
refers to any such right of the child to so choose. On the 
other hand, no compulsory attehdance law specifies that atten- 
dance at a private school or other program in lieu of . public 
school attendance^must b^ with the consent of the parent or 
person in loco parentis . The manner in which a child may be 
excused from public school, attendance may^have bearing on this 
question. Only a small minority of jurisdictions provide that a-' 
child may be excused from attendance only upon the application. J 
of the parent or person in loco parentis . In those ' jurisdic- 
tions, -clearly the child could not implement his or her own 
choice; in the ether. jurisdictions it appears to be an open 
question. , 

B. The Parents ' " " ' — 

Whatever the precise nature of the common law respon- 
sibility of parents 'to educate their children, "^^ there is no 
statutory responsibility to educate their, children created by the 



This dicussion does not consider the legkl ramifications of 
such a choice and a, refusal to attend a public school by a child 
residing in a' state with so-icalled "stubborn child" statutes and 
whos§ parents object to his or her choice of school or program 
and want the' child to attend public school. 

38 

With the possible exception of Arizona', where a parent or 
other person having custody of a child may be excused from his 
or her obligation to send the child to public school df "the 
child . has presented reasons for nonratte.ndance which are satis- 
factory to a board consisting of the , president of the local board 
of trustees, the teacher of the chi'ld and the probation officer 
of the superior- court of - the county". Ariz. Rev'. Stat. Ann 
§15 - 321(5) (1972) . \ ' ■ . ' ' 

39 • " . 

The parents' duty to educate their children ud to their (i e 
the parents') "station-in-life" Is often said to be part of th4'-- 
common law duty of "parental support" owed by all parents to 
tneir unemancipated children. 

r. 

H7. ' . 
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compulsory attendance laws. The most that seems to be required. , 
of parents under these statutes is that they be the force that 
sets the wheel in motion - the usual statutory language i^. that 
they have the obligation "to cause Sfie'^hild to attend school" or 
to "cause the child;^ to be otherwise instructed" . 

Every state directly or implj ' i.tly requires the 

40 

parent having control df- a child who is .^o vithin any excep- 
tion to send- or cau"ise child t-j attend , :.c ■ ?] ■ or some pre- ° - 
scribed alternative^<^^usc r .jactly what i a maart bv che quali-" 
fication "having ^ntrol" of a child_y 3'^^hiQh appears in many 
statutes,- remains junexp.i - car,£jd- in -very jurisdictioii. The Vast 
majority of states explicitly require the parent to' cause the - 
child to attend school.^ Those states which do not use the 
explicit language achieve the same effect by impeding criminal - 
penalties (usually misdemeanor level fines and/or imprisonment) 
on the parent whose child does not attend. However, juris- 
dictions which have considered the question have usually concluded 
that parents do not have to literally "insure" attendance of 

r.. ■ J. 3 ■ . ■ * . 

their Chi "dren at school. ' If a paren~ is not a party to.. his 
or her ch-'ld's violation of the compulsory atter^dance statutes. 
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Throughout this discussion all references to parent shall inclu'^*^ 
parent, guardian or other person in loco perentir . 

.41 i> - 

But for some possible insight into the meaning of t> ' s term, 
see State v. Priest , supra, note 27. 

•42 " • 

Only Kansas does not impose such penal-.ies and it does riot 
require parents to "require" their children to attend school. 

J ■ -f " 

43 

See, e.g.. Comm. v. Hosteller , 34 D & C 2d [Pa.] /II (1S55) . 
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soiae state statutes excuse the parent from responsibility for 
the child's non-kttondance , even 1;hough the statutes provide „ that 
it is unlawful for a parent to "fail, neglect or refuse"„to send 
the child to school. 

, Only Michigan describes in its compul.sory attendance 
statutes "how'^ the pareiitt shall send the child to the public 
schools: "equipped v;ith the proper textbooks necessary to pursue 
his school work." , The obligation of paying for textbooks or 
other fee Si may be imposed on the. parent. While a majority of 
states have provisions requiring free textbooks for children in 

'grades one through twelve, some states^^ have no such provisions, 

47 » • " 

others require free textbooks on.lv through eighth grade,. a 

48 • ' " 

.few Kjonditio.n the availability of textbooks cn the extent of 

. . . ^ . 49 

^^^^ appropriations, some Tiereiy .p ermit the free distribution 
of textbooks and several states ■ either, require or permit free 
textbooks only for indigents In .he- r.;ajority of instances 



4-4 • 
See, e.g., Ind. Co^2 §§20-8.1-3-33, 34 (1973) 

45 

However, m Bond v> Public Schools of Ann Arbor School Dist . , 
178 N.W. 2d 484, 383 Mich. 693 (1970) , -^he court held that sfnce 
books are an essential part of a syster.i of free pub.lic elementary 
and secondary schools, the school Cr?-nnot charge for then. But 
see Hamer v. Bd. of Ed.' . 47 111. 2d 480, 265 N.E. 2d 616 (1970.) 
(Phrase "free school" does not mean free textbooks.) 

46 * 

Alas., Colo., Ha.^ Utah. ^ 

47 

Ariz., Calif., Ore- ^ 

48 

Ala., Ky., N.C. 

49 ' " 

III., Ind., Iowa, Kan., Mich., N.D. , W.Va. 
^^Ark. , Kan., Ky. , Va. , Wis. ^ 
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where judicial, challenges have been brought against public school 
textbook fees, the fees have 'been Held invalid. 

Although many states refer to the parents' duty to, 
; arrange for instruction of a child who does not attend public - 
school, only Connecticut establishes the affirmative duty of the 
parent to instruct personally if no other alternative is elected. 
The Connecticut provision also illustrates nicely the' connect ion' 
between child labor regulation and compulsory attendance which 
'was discussed earlier in this volume: "All parents and ^t hose 
having the care of children shall bring them up in somfe lawful 

and honest employment and Instruct them or cause them to be 

o 53 . ' ■ ' 

instructed" ' in ■•specif ied sub jects . 

" - Perhaps because the existence of compulsory attendance 

statutes is predicated upon the public interest in the education 
of children, the concept of parental "rights" concerning the edu-^ 
cation ^of their children, which^ is often referred to in case law, 
is absent in the statutes. The parental right dbctrine has been a 
major underpinning of the jurisprudence of, the United States 
Supreme Court in this area, in the leading case of Pierce v. 
Society ^o f'sisters ^"^ the coui^t said:"The child is not the mere 



creature of the state; those who nurture him and direct his 

5i' : r, ' . 

See cases collected in Annotation, Val.ditv of Public School 
Fees, 41 ALR 3rd 753. " — r 

52 

.■^^^®^^^P^® °^ ^ typical provision is Idaho's: "Unless rhe 

child IS otherwise comparably instructed . . . the parent or 

' f^f'^^nf^.fJ^Jv ""^"^^^ ''^'■^'^ ^° attend school", Idaho code 

§jj-2U^ (1963). , 

Conn. Gen. Stat. Ann 10-184 (1959).. 
54 ■ . 

268 U.S. 510\(1925). See discussion in Chapter 11 , infra. 

90 . . 
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. destiny have '.he right, coupled with the high duty, to recognize 
and prepare him for additional obligations." The .combined effect 
of Pierce and Meyer v . N^ -b::as}^.a , ^ ^ the other e-srly leading case in 
this area, is that the sc^itt- cannot unreasonably interfere with 
efforts of parents -to d. vect the ee.acation and upbringing of their 
children. Even though \his, doc hrine is not very evident on the 
face of these statutes, many state courts have included it in them 
by interpretation. - , 

In an in-irect way he parents' right to exercise some 
discretion in the er of education of their children appears 

• . . '"I 

a ! 

in the attendance statut-^s, since jn most cases it is the_ parent 
who must make the decision as to whether the child will attend 
publip school or participate in one of the other permitted alter- 
natives. However, even thi*s right of the parent to choose is 
circxjmscribed by the concurrent obligation to submit to state 
regulations concerning whichever educational alternative -is 
chosen. \ • ' • 

■ ■) 

C. The State 

The authority of the. state to require 'some sort bf 
educational experience "for children iias never been seriously 



55 . ' ■ " 

262 U.S. 390, (1923). See d 3cussion in chapter 11, infra. 

56„ 

,See, e.g.. S tate v. O'Neil, 187 Ind. 84, 118 N.E. 529 (1918) 
("Statutes such as the compulsory attendance statutes do not 
invade the right of the parent to govern and control his own 
children and they are to be given a reasonable interpretation 
to the end that the best interests of the child and the state 
alike may be served."); In re Skipworth , 180 N.Y.S. 2d 852, 873 
(1958) ("These parents have the constitutionally guaranteed right 
to elect no education for their children rather than to subject - 
them to discriminatorily inferior education") . 
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doubted. Even the plaintiffs in the Pierce case didn't question 
that proposition; as the 'Supreme Court observed, "no question is 
raised as to the [power of the state] to require that all 
children of proper age attend some ' school "^"^ (emphasis added. ) 
Numerous. lower courts- have echoed, this view by holding thit com- 
pulsory attendance statutes" <kre clearly within the police .power ' 
of the state. and are not in violation of "any constitutional 
prohibition.^^ • . ' 

The compulsory attendance statutes ref.lect separate 

state constitutional^^ or statutory^^ obligations to establish 

school ..systems. But, despite- occasional statutory^ or case 
,62. 

law . pronouncements regarding the. purpose of these systems, . 



57 . . „ 
Pierce v. Society of Sisters . 268 U.S. at 534. 

58; , - - 

See, e.g.. Marsh v. Earle, 24 F.Supp, 385 (D.C. Penn. 1938), and 
State v. Hovt , 84 N.H. 3R, 146 A. 170 {1929).^ 

59 

Forty-three states are required by their constitutional provi- 
sions to provide some kind of educational" system. ' ' 

The Massachusetts statute is ■ typical , of those where the state 
requires individual localities to fulfill • this .-mandate : "•• 

•Every town shall . maintain, for at least the number of 
days required by the local board of education in each 
school year unless specifically exempted as" to any one 
year sai'd board, a sufficient number of schools for 
the instruction of all children who may legally attend - 
a public school therein. Mass. Gen. Laws. c. 7lV §1.(1974). 

^^^For example, the. Secretary of Education of Puerto ,Rico is 
directed to establish and maintain a system of • free public 
schools in Puerto Rico for the purpose of providing a liberal edu- 
cation to th3 children of school a.ge." P.R. Laws Ann." Tit 3 
§141 (1965). . ' . iiT^- J/ 

62 1 - " 

In Re Shin n, 195 Cal. App. 2d 683, 686,.6'cal. Rpt.s . ^165 
.(1963) ("A primary purpose of the educationa;: system is to train 
school children in good citizenship, patriotism and loyalty to 
the state and nation as a means of protecting the public wel- 
•f^^e-")' Comm. V. Kallock , 84 Pitts 167, 67 D§C 81 (1963) (cont'd) 
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few state compulsory attendance statutes actually require - 
the state to fulfill tae educational needs of. children. 'All 
that is required by most statutes "is that there be facilities 
for. them to attend. On the- other hand, more recent court deci-. 
have concluded that, certain responsibilities of the state 
5t logically follow from the compulsory nature of the attenSanco 
/ statutes: - 

[We] need not belabor ^-he fact that requiring 
parents to see that their children attend school 
under pain of criminal penalties presupposes" 
that .an. eNiucat.lonal opportunity will be made, 
' available to the children. ^3 I 

Nevertheless, even, this view of the state ' s .■■responsi- 
bility has not yet been extended to "the point where the state 
would be seen under an oTDli^gation to insure that every child 
who ^ wishes^ to attend school may do so. A notable illustration 
of this is provided by the '"exception" to the requirement of 
• attendance which is "given" (i.e.. forced on) those childrer.. wr.o 
■ live such a distance from the nearest, school that the school 
transportation system cannot include them. 



62 (cont'd), „^ • ''J. ^ 

(The public school sli^atem "is designed and intended n.^; 
only to furnis-h equal opportunity to 6btain 'an education by ail 
children but also to compel all parents to take advantage of ^-^r-i 
• opportunity, to the end. that through education a more enligh^^encr-* 
citizenry may result.". State v. Counart , 6'9 Wash., 361, 124- P " 
910 (1912) ("[T]he purpose and end of both public and private 
schools must be the same - the education of children of school 
age . ) . . ' • 

." . ■ ' » 

* 6 3 ■ 

Mills V. Bd. of Educ. of District of Columb ia, 348 F. Supp 
866, 874 (D.D.C. 1972). And see Jackson v. H ankinson, 51 N.J. 
230, 238 A. -2d . 685, 688: " [S] ince the relationship between -ch ■ d 
and school authorities is not a voluntary one but is corapel/le'? 
by law . . . school authorities are obligated to take -reasonc:;. : " 
precaution for his safety and wall-being."). 



3 
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The Permissible L earning Arrangements 

In most jurisdictions p^arerits have the option of electing 
one of three different learning arrangements in order to comply 
with- the compulsory attendance laws: public school, private '.' 
school, and, in a scant- majority of states some non-school learn- 
ing program. The following analysis of the programs- through 
which the attendance requirements of the compulsory attendance 
laws may be satisfied excludes three categories of "educational" 
programs. in which attendance may be required by the states under 
special circumstances: "continuation" or part-time school pro- 
grams,' truancy or "parental schocV programs ,, and special educa- 
tion programs. We exclude these because they are not ,. Vn, most 
jurisdictions, an integral part of the general 'statutory\chei 
we are examining. Requirements concerning att^en^nce in suclj/pro 
grams seldom occur in the primary ref e^'.nce'(sec;;^ com- 
pulsory attendance laws . But; because of their imdbrtance' to a ; 
substantial number of children, we. summarize ■the/^atutory. situa- 
tion' regarding these childrer: • ' 

■ . ■ , \ 

1. Special Education Programs. ' All states "have excep- ■ 
-^bion^-ta-the±r-,compulsory attendance laws permit tl'ng non-.atten- 
: dance irf^ regular school programs for reasons of.- physical -■ 
mental disability. Only thirteen of these states refer to spe- 
cial education programs for children, sc exempted. Most of ■ 
•these stat£,B 'require, attendance of, children in such programs 



64 ' ■ - 

,D.C., Fla. La., iMass . , Mont.-, N.Y., N. D .,' Ohio ,. Ore 'p . R. , 
o . L. , S , D. ,■ Tex. ' ' ' 
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only under certain circumstances, while only .a few seem -to 

require some special instruction for the child in; any situation. 
It should be noted, however, that there is a judicial trend esta- 
blishing the right of 'handicapped children to an education in 
public schools based upon the U.S, Constitution and state statutes."^ 

?. Continuation or Part-Time "School Programs. A number 
of states require attendance at part-time "continuation" schools 
for school-age children who have been .granted employment, permits. 
The requirement of part-time continuation school attendance 
appears in the primary. reference section of the .attendance statutes 

"65 ~ ' /' ■ ' 

For example/ Louisianri (if the st -te provides programs) ; Ohio 
(unless the child is termed incapable of profiting from /further 
instruction) ; Puerto Rico (if an examination shows that- the 
"minor may benefit from instruction in an u^ngraded or special 
class") . j #s . . ^ 

For example, D.C. , jOre. / and Mass, Note the special language 
of several sections; 6f the Massachusetts .compulsory attendan'ce 
law.: A child is excii^d from' sqhool attendance i£ his or her 
"physical^or mental condition is such as to render attendance - 
inexpedient or impracticable, subject to the provisions of sec- 
tion t hree nof Chapter seventy-one B " (emphasis added). Mass- 

Laws c. 76, §1. (1972) . Reference to Mass.* Gen.' Laws* c. 71B, §3 
indicates that Massachusetts law requires that all children 
with special needs be provided >i/ith a special education program 



to-meet those needs 
is' unique among the s 
provides that 



The language of Mass. Gen. Laws c. 76, §2 
tates. This '^Duties of Parents'' section 



No physical or mental condition capable of correc- 
tion, or rendering the child a fit subject for 
special instruction at public charge in Institu- 
tions other. th^ay.:^^ublic day schools, shall avail' 
as a- defense unless dt appears' that the defendant 



has employed a 
rection of the 



tion of the fehP-1'd. 



11 rd^son,able. ineasures for the cor- 
pondition and the suitably instruc- 
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See, Mills, -supra , .pote 63; Pennsylvania A's.soc. for Retarded 
Citizens v. -Pennsylvania , 343 F. Supp. 279 - (E.D. Pa., 1972). 



And 



see discussion, 4h^pter 11 , infra. 
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in some states, and in others it appears in the except ions" 
to attendance sections. Curiously , while about half the 
states have statutes requiring attendance at such schools, only' 
' fourteen states have enabling statutes authorizing the establish- 
ment of the schools. 

3. Truancy^ or Parental Programs. A few states have • . 
statutes requiring truants, or, in some cases children who have 
been found to be "incorrigible, v|Lcious or iinmoral"'^° to attend ' 
"ttuancy or parental school programs.- Unfortunately, these • 
statutes provide no descriptions of the nature or content of \ 
these schools^ or brograms . This lack of "definitional content is 
typical of the compulsory attendance statutes, which generally do 
■not describe the other types of facilities or programs _ they permit 
as will be seen belov/. 

» A. Public School - / . . 

Every state specifies that a "public" schoqi-(also 
kn^vn as "common school") is among the enumerated learning ' 
arrangements through which a child may satisfy the compulsory ■ 
attendance requirement."^^ A substential number of jurisdictions 



68^ 

For example, Calif Was h. . N..Y.: f ' 

&9„ • ' ■ 

For example, '111. , Mo., Ohio, Ore.,, /Utah and Wash. 

70 ■■ ' ■ ■ ' ' ■''•W' '/ ' ■ " 

.. For example, statutes in . , Nebiv /arid Tenn. so provide. 

71 , / . ■■ . 
Pennsylvania merely states that the/child shall attend a "day 

school m wnich the subjects and activities prescribed by the 
standards of the Stats Board of Education- are .taught in the .'■ . 
English language, ", Pa. Stat., tit. 24 §13-1327 (1970). Although' 
thestatute- doesn't' u^e the words "public" or "common", it is ■ 
•obvious from the context that "public" /schools are intended 



.... ■ " . 

stress attendance an the public school by referring to the other 
pemitted arrangement:s as "exceptions" to public school attend- 
ance rather than alternatives to it. 

The compulsory attendance statutes provicle almost no 
description of these "public schools". In virtually every juris- 
diction, the education statutes define "public school" by describ- 

73 75 
ing programs, ^ courses and teacher requirements^ eae present- 

. 7 
mg the policies regulating those requirements. The nature of 

the facility, if tTaere must "be one, arid the precise meaning of 

"public" are left unspecified, 

Only four states provide any definition af. "school" 

at all for purposes of the compulsory attendance statutes, 

While three of these jurisdictions* merely describe a "school" 

as a "school" meeting certain requirements, only one actually 



72 . 

Al^s., Ariz., Calif., Colo., Conn., Del. ,111., Ky. , Me., Mich., 

Mont., Nev., N.D., Ore., R.I., Tex,, Vt., W.Va. 

^ 

73 

E.g., Mass. Gen. Laws, c. 71A, §§1-9 
74 . . • V IK 

E.g., H.I. Gen. Laws Ann. , '§§16-22- (1-9) (1963). 

''^E.G., N.D. Cent. Code §15-41-25 (Supp. 1973). 

.^^E.g., Wash. Rev. Code §28A. 04 . 120 (1970) . > 

'^"^Ala. Code tit. 52 §299 (1927) ; La. Rev. Stat, §17:236 (1964) ;' 
Minn. Stat. §120. 10 (2) (1959) ; N.C. Gen. Stat; §115-166 (1975). 

78 

Ala. (holding a certificate issued by school authorities indi- 
cating that the school has certified teachers teaching courses 
required to be taught in the public schools in the English Ian- ^ 
guage and keeping a register of attendance); Minn, (having qyali- 
fied teachers teaching all. the "common branches" in English from 
textbooks written in English) ; N.C. (having teachers approved by 
school officials) . ■ - 
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defines the nature of the entity that may be classified as a • 
school : ' , 

. ' "an instittition for the teaching of children, 
# consisting of an adequate physical plant, 

whether ownea- or leaseci; (certified) instruc- 
tional staff- members and (at least fifty) 

students Cenroiled as bona fide^ pupils)/ 
and operating a minim.um session of not less than one hundred and 
eighty days.^^ Excepr f:,r Alabama's provisions, all of the above 
"definitions" apply tc buth public and private schools. The 
- definition of "school" ir Louisiana, a jurisdiction; which speci- ^ 
■fies only private school attendance as . a permissible alternative t 
public school attendance essentially precludes any future expan- 
sion of permissible learning arrangements through interpretation 
of the term "private schdbl". \ 

Some jurisdictions do specify the minimum and maximum 
enrollments that must be maintained by "graded" and "rural" school 
To the extent that such statutory requirements" are enforced, the 
varieties of possible public experimental school programs may be 
limited. " 

A few state attendance provisions refer to regulatory 
bodies, primarily .local, which may prescribe policies and regula- 
tions concerning admission and attendance, Although the primary 

IxceDt^ioSf h r?;^?-''- Stat. §17=236 (1964).- Although all states, 
except Soutn Carolina, have statutory provisions establishlna a 
SaiT in^iS??„^ child must attend,^only Louisianf requ^?Is 
oJassSierasTscSdS?""' " ""^^^ " ''^ ' 

bee, e.g., P.r. Laws Ann., T.18, §80(d) (1961) 

81 ^ . • • . ■ " ' ■ ' • - 

Mon?^ ^''cl^'^^l^ °^ ^'^l'-- 2°''''" Del., Fla., Ha., Idaho, loWa, 
won Ohio "have such references. 



reference provisions generally, require attendance. during the time 
school -is in session, they seldom prescribe the actual length of 
the school term. (The minimum length of the school term in the 
•vast majority of • states is between 170 and 180 days.^^) 

One presumes that the term "public school" includes 
vocational school, but the primary reference sections of only 

<.. . • T* 

.two States' statutes^^ refer to the vocational school component • 
of the public system. In one c f those states,^ the existence of 
a vocational school within the school district in which the child 
resides determines th'=- laximum c npulsory school age for children 
residing in th.at distr .t: if ..o "vocational, technical and adult 
education school" exists in the distri<^t, the compulsory school 
age is sixteen years or until high school is completed, otherwise 
it is eighteen years. 

B. Priva:te School 

Every state is constitutionally required^^ to permit 
children to attend private schools in lieu of public school 
attendance, so long as the private schools meet reasonable state 
requirements. Consequently, virtually every state's statutes 
^specifically, recognize the "private school" as one means of 



82 

See K. Alexander and K.F. Jordan, Legal. Aspects of E ducational ' ' 
Choice: Compulsory Attendance and Student Assignment (NOLPE~S^nnrl 
Monograph Series on Legal Aspects of School Administration)- (No. 4 1973; 

83 ■ • - "'^ 
Wis. and Penn. 

84 . ■ ■ ' . - . 

Wis. Stat. §40. '77(1) (am) (1965) , §118 . 15 (1) (b) and (c) (1971) . 

85„. ' . 

- Pierce v. Society of Sisters , supra, note . 
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acceptable compliance with the compulsory attendance law, - 

and eight jurisdictions^^ appear * ^ - 

• - appear^ on the face of^ their statutes, 

to cpnsider.it the only acceptable alternative to the public 
school. In those eighteen jurisdictionsS*^ which specifif^-pri- 
vate-. school" as the only typ e of school (as opposed to learning, 
arrangements not involving a "schuoi", e.g., home instruction,' 
individual tutorsf which may be'attended in lieu of pJblic" 
..school, the reference" is apparently- generic and refers to any , 
school which is not public but whx^h complies with applicable 
regulations. m those twenty jur;^ .dictions whose statutes - ' 
refer toO'parochial"88 and/or "denominational" , ^9 "parish", 
or "other"^! schools. in addition to "private school", the 
reference to "private^ school" is apparently meant to refer ' 
only to non-religious schools. 

0 ... 

In addition, twelve jurisdictions implicitly recognize 
the private school for purposes of the compulsory attendance re- 
quirement by a general reference to "some other school", a 



861 r~ — ~ . 

.Ga., La. , .Minn. , N.H., P.R. , Tenn, , -Tex. , Wyo. " 

87 

Alas., Calif , Ga.,,-Ha., Iowa, La.', Me., Minn . Mont 

^^^Ariz., Ark., D.C., Idahd, 111., Ky. , N.D., Tex. , Wash. 
89 

Ala., Fla., Kan.; Mich., Neb., Ore;, S.C.,"va., W.Va. 
Mo. 

91 ■ 8 . 

.Okla. , W.Va. . « . 

92 

Ind. , Mass . , Nev. ^ 
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school meeting certain^ requirements?^ or a school which is , 
"independent",-^^ "elsewhere", or providing "equivalent edu- ' 
-cation otherwise" . ' . - 

The s-4;atutory provisions of sixteen" states contain 
"definitions o^ the term "private .school" . Most of these defi- ■ 
nitions,are found in recently enacted amendments regulating \ 
-trade and career schools. In twelve of these jurisdictions,^^ 
• the definition usually refers only to a private school operated 
for profit; and generally defines it as 'any. person, firm, part- 
nership or corporation doing business by offering instruction to 
the public for a f^e. All of these twelve jurisdictions exclude " 
parochial or religiously affiliated . schools from their "private 
^SGhool" definitions.: In the remaining four jurisdictions, the 
: definition of "private school" is simply: any "non-public 
school" or any school not funded by° public money. .• 

■ 1. The Principal Statutory. Requirements 

■ iMuch of the state control which is exercised over 

private schools has its' source in regulations rather than in 

93- . ■ - 

Conn., N.J., N.O. , Ohio ~ . 

^^Colo. 

Del., Md., N.Y. . ° / . 

:^^t. • : 

tJ^""^; f*^^^;.^"; '^^^'^^^^ (I975), Hawaii Rev. Stat. §302-1(2) (196 = ) - 

s?a; '??:i'??:rdni T^- r^^- ^^2-4.919 (1971 ^Miin'^'^ ' 

Stat' Ill5:245 ^9fi^^^ oZ-^^^^''-.^r-^^^^^ §394.103 (1975); N.C.- Gen. 
(197i) and ^tfl 07 nQ«??^°nSr' ^""^^ Ann. §§3301.07 (1971) , 3321 . 01 
-itli. • 3321.07 (1967) -; Okla. Stat. Tit . . 70 §3-104 (197?( Ti*- 

Tit. 24§273i (1951); Wyo. Stat. Ann. §21.1-191 (Supp. 1973). 



statutes.^ To the extent that statutory" law puts constraints on. 
^. private schools,, these constraints tend to fall into four major 
categories: requirements regarding some "approval" process, re- 
^ quirements .about length of term, requirements concerning curri- 
c^ulum and requirements concerning the teaching staff. 

■ ^ The p^rimary reference sections in nine states' 
statutes contain provisions establishing private schools as 
acceptable alternative learning arrangements for compulsory 
attendance purposes only when the private school is "approved". 
The body which grants this approval varies from state to state ,^ 
and includes school con^ittees,^^ county superintendents of.- 
schools, county; boards. of education, the state. superinten- 
dent ot education, and the state board of education. a 
feV statutes wl^ich call for approval are unclear about the body 
. which grants the approval^;^^ or merely state that approval shall 
be pursuant to regulations established by the state board of . edu- 
cation,, which presumably, but not necessarily, means' the state 



98 ' 

Ala. (certified) , 
W.Va. 


Ky. ,- Mass. , N.H., N.D., R.i-. ; S,C. , Wash 
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Mass. , R.I.. 
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E.g., N.H. 
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E.g., Wash. 
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board, - itself , grants ^the approval. Occasionally, . approval' is .by 
noH-state agency as in South Carolina where th'e statute' lemlits 
approval by the South Carolina Independent Schools Association' 
pr "some similar organization". < 
' std^t^es'^"^ statutes specify the minimum 

requirements that must be met by a private school in order to 
^ obtain the requisite approval. All foui specify the necessity 
^< of a curriculum "equivalent" to that taught in the public 
. schools; one adds that this curriculum must be taught" thoroughly 
and e£fieientiy;^°^ two" -equire staffing by certified teachers, 
and. the keeping of a reaister of n t tendance .-^^ A few statutes 
contain very vague or even undecipherable provisions such as a 
requirement that the private school be "regularly organized"^^° ' 
or "established" . J--^-^ 

Obviously, there is a substantial void in the 
statutory law regarding private schools . There are, hqwever, 
some requirements which the private school mu^t conform to iru, 
.order to be an officially acceptable alternative for a compul- 
sory school age child,- The most prevalent of these require- 
ments relates to the amount of time a child'must spend in the 

1067: 

Ala. ,^ass. , N.D. , R.i. • 

^°^R.i. ; . " 

^^^Ala.,. N.D. 
l°^Ala.,.R.l.. 

110^ . * ■ 

■ .Ariz. ■ ■ _ 

111 - ^- " ' 

•^•^•^Utah ' . s . 
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school. .In a fair number of ^states^"^^ this is the only .require--., 
'rnent specif led in the primary reference^^sectibns . Moit states-'-^^ ' 
simply apply to the private schooU-^hi general time requireme'nt 
that governs public schools and specify that the private school 
child must be in attendance for the entire time that the public 
school is in session. 

Requirements reqarding curriculum are the next ■ 
most prevalent standards found ^ the primary reference sections/, 
with about one-half the jurisdictions making reference to the 
nature of an acceptable coursa -^f study. Thirteen states speci- ■ 
fically require that t..2 instruction be ." equivalent "-^'^^ or "com- . 
parable "■'••^^ to that provided ^o children in the public schoo.f in 
the locality where the child resides. Although .one often hears ■ 
educators' and ipublic school critics speak of the. "requirement" , 
that private alternative schools have curriculum " substantial ly 
equivalent to the public schools, only one jurisdiction, New 
York, actually uses that phrase In its statutes. 

A few states, such" as Nevada, "^"^^ have statutes 
Which speak of equivalency not only in terms of the kind of instruc 

■ tion. being given but also in terms of the "amount", although how 

iTF '. ^" . . = ■ " :■ 

Ark.,^Fla. , Ga., Ha., Idaho, Neb.-, Okla. , p.R., S.C.,.Tenn., 
Va,, Wash., W.Va.,ms. , wyo. 

.^^\ll except Alas., Calif., Conn., Del., ill., Ky. , Mass 
Mich., Mont., Nev:, N.J., S.C., Tex., Vt. " ^y- . x^as..., ^ 

114 . ' ' ^ 
Conn., D.C., Ind.,.Iowa, Me . , .Mass . , N . C^-, N.Y., Vt. 

115 - . „ ' . • s 

Alas., Colo. , Idaho, Mich. " , 

116 ■' " ' 

Nev. Re^r Stat. §392.070, (1956). ' ' '• • 
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:_ _this . requirement-dif fers from lengthy of . term ?:equirement is ' 

unclear. In additioh, two states delineate the elements of this 

equivalency by providing that the instruction be equal com- - 

'parable to that given to children of the .same age'^^^ and wde^^? ' 

or I4vel of attainment .^y-^ Massachusetts adds, .optimistically, 

that private school instruction must be-"equal in thoroughness 

and efficiency" to that of the public .schools'-, - 

. ° V . In addition, seven jurisdictions"^^^ provide 

that private schools must offer instruction in the "sarile branches 

of study". which are required to be taught in the public schools.'. 

Three of these jurisdictions specifically require that the ^ 

courses offered be those taught to ■children of cofref ponding 
121 122 

age and grade in the public school, and one requires thakt 
the subjects be taught ".in a manner suitable to children of /" 

* ■ 

, the same ages, and stage of ac[vancement" . -^^-^ - ' . ' 

' . • 'Whi^e refraining from requiring' that the same 

subjects taught in the public schools, be offered in the private : 
schools, the remaining. states do have curriculum requirements ' 



•'••'•''Mici^, ,- N.Y, ' ■ ■' ^ 

Mich. - 

119 • - ^ 
N.Y. 

120 . < - - * 
Ala. ,. Calif ., Del., Ill,, Md, , Mich., Ore. 

121 • ' ' 

xll. , Md. , Hich. - 

122 . 

111. , Mich. ~ - 

Dei. . . 
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^ in the sense that , they re<iu£re~a prescribed"'-^* or "approved" "^^^ 

course to be of fered. - "The compulsory, at gendance provisions of- 

• 126 ' ■ ^ * 

six sfaCtes specif ically Require the courses in the private 

school b§ taught in" English\ The' onli' course of study prescycibed 

for the private schools in Texas is. "a stu^ of good citi7-en- 

snip . In additioir to. "branches of study", PennsyLvcjnia re- ^ 

quires private schools to provide "activities", prescribed bv' 

— - \i ' 

th? state Board of Education, but it appears to be- alone in this. 

requirement. . . " ' Y - ^ 

The last major category of requirements with which - 
pr.^ate ^schools mtistf comply involves their teaching staff . The 
c&npkLsory. attendance provisions of a small fiumber of states ' 
indicate that private schools will be acceptable places o.f atten- 
dance only if their teachers meet certain requirements. Five 
_ states require tha€^ teachers be "ceirtifieS"^ while one merely 
requires that they be qualified. ^2 ^ Two ^ther states use the 

even less def inite _term_ "competent" . Toother states that 

124 ■ ' ' . ' ■ • / ' •'■ ■ 

J Minn . , Mont N.D. ,^enn. , -R-. i . while some states , for eljcaniplC 
Mont, and N.D.> refer to other statutory/ provisicSns concerning 
courses of instfruction, the compulsory attendance statute of/ 
Minn, merely requires that the "common /iDranches" be taught, 4l- 
thcugh it does not def-ine that term. / / 

125 M '/ - ■ , . ■ 

Me. (by commissioner) ; N.M. (by the state board) .^ N.'D. (county 
or city superintendent o:^ schools or(the state board of 'education)^ . 
126'^^^ ' « ' ■ ' 

Ill./ Ind,, Minrr. / Mont. , Penn. , R.I. • . 

127 ' \ ' 

Tex. -Educ. Code §21 , 033 (1) (1971) , \ 

128^, ■ ' ' \ . ' A 

-2y.a. , Alas. , Iowa> La. ,o N.D • . ' | 

129^, . . \ ^ . / 

Ohio / 



/ 



"^^^Ariz. r Kan. 



.oih€ 



.: t42acher' qualifications must be "effsentiall-y equivalent to the 
minimgpi sta.id^rds for p^lic school-teachers of the same ^grades ' 
or subjects, "131 '^j^^^ ^^ ^^^^ ^^^^^^ abov^terms is 

not apparent f f om' the compulsory a*:teridance laws, the . law of 
Vseveral jurisdictiof'S inditates that whatever the' precise 'mean- ' 
■ mg of tepns such "as "capable", these terms do not necessarily 
^. imply the necessity of meeting state certification, req^iirements-. | 
:, ■ ^ few state dompuXsory "attendance statutes contain 

ler general requirefnents pertinesit to the privatV school. Al- 
though Seldom appearing in" the primary attendance sections, the 
requirement that private schools keep registers or records of 
atteiifiance may appear in other ^sect'ions of the compulsory atten- 
dance statutes. The "failure^ of private schools to keep^ re- . 
-cord's or attendance and '•render attendance reports as, are required 
..of- piiblip schools J renders them unacceptable places of attejodance 

, for purposes of the compulsory attendance laws in some jurisdic- 
134 ^ 

" txons. Some statutes require that priyate sclioois be "open 

to inspection" by the state attendance of ficer, local attendance 

officers or other officials. ' . ' . - ^ 

• ■ . * " • \ \^ • ' 

131^ ■ ' ■ ■ . ^ " 

Minn.'. " * 

132" ■• ' 

2®®' e.-g.. People v. Turner , 121 CA 2d Supp. 861, 263 2d 
. 685. (1953>, appealdenied 347 U.S. 972. The California 
compulsory attendance provisions requiring private tutors to 
^hold a valid state creciential for the grade taught"' wa-s '^not 

unreasonable or arbitrary-/ al^:hough teachers in private schools 
were not required to p^zTssess such certificate although ^hey were 
.required to be perspn^ "capable of beaching". , 

133 ' ' '^'i.^ 

For example, such records "aife required in Calif . (§12154) 
P.C. (§31-205), La. (§17-:22-8) and R. I . ( §16-.a9-2 ) . > 

134 ^ " 
E.g.., Conn. , N..C. 
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• * , "between- ,t!K*e Principal Requirements 

... :g^^^tahlish.ent. of Alte^i^Live Lt'^T' 

~ • ■ • , 

• % .Because no state other than Louisiana' defines " 
the:|-pr,ivate school" in^'ermsj of a "physical facility and a " 
• minimum number of studerits/ the private school option which is ' 
..explicitly or implicitay'-peinuitted in all compulsory attendance 
statut^.s o^^^^^ a widj range of possibiliti'es for the extab£ish- ° 
^ -ment of^Aure^.lternatiye learning arrangements . For ex^xaple. 
-cdse law inj:4 states has aire .ly -interpreted the phrase "private 
school "•^i^^^^ : . • .. 

■.■^ • ■■/ • °f corpse, the two primary categories of basic, 
r^rements which might seriolisly circumscribe or even prevent 
-he .^establishment Of future; i;inovatiVe alternative, learning ' 
.prangerae..ts''under*the "private .school" option are those 'regarding 
. oarricu3..M, which require "eg^livalent^instruction" or, adherence 
to a prescribed program^ of study, and thc^e 'requiring ^tate cert- 
ification the teaching staff. • • 'V " " : ' 



With regard to 'the first category,, "e4uivalent 
Instruction" : is ,. as^ we i^a^ seen / essentially un^^ined Jmost 
compulsory attendance statutes. But the most" likely implication 
Of - the -phrase and the one that^has been adopted by. a. numb^er of " 

regulations which imp-lement these statutes is that ^ it probably " 

■ ■■ — : •• ^ % „ . - ■ 

135_ ■ . , ... ^ J ' . , ^ 
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means,.at a:^^^ instruction in those; subjects, of fered to child 

^ ren of the same age or grade in the public schools in the locality 
where the child- resides . If this is_ all it' means; it is probably 
a requirement, that can" be coped with by innovative alternative 
learning arrangements set^iiig; legitimacy under the "private ' . 
school" rubric. Hovever, ift in addition, it is interpreted to 
mean instruction to the same ^extent ' and for the same duration 
that the subjects are taught in the public school, and instruction 
in a "school" 4nvironment similar to that of the public school, 
it could be a' limiting concept -so far as the development of ' . 
nevf>&ltemative. learning, arrangements is concerned. Of course 
very strict adherence to a set of prescribed courses,^ to the ex- 
tent and for the duration that similar courses are required to 
be taught in the public schools^ would be very restricting even 
to more conventional private schools and is not often required 
of them. -It is -important to note" that very few states specify 
both that the courses and the methods o f instmr^-n must be 
those utilized by the public schools. In general , the most that ' 
is required is that thfe methods of instruction be' approved, not . 
,that they be equivalent. 

The difficulties likely to be engendered by £he ' 
second category of requirements concerning teacher certification. . 
is obvious. The effectiveness of a contemplated alternative 
learriing arrangement other than public schools and conventional . 
private schools may well depend on the use of personnel whose 
qualifications do not comply with state certification requirements.' 

' 109 = 



A third and widespread requirement that private 
schools be attendeca for a specified nuinber,; of days and during 
the same basic period the public schools are in session is also 
potentially limiting. But the failure of almost every state to 
prbvide a statutory definition of "attendance" for private 
school purposes may alleviate this impediment to the establish- 
ment of innovative ..programs. Note that Florida is the only state 

■with a statutory definition of "regular attendance" in a private 
136 

school. Whether the definition of attendance is provided by 

statute, as in Florida, or by regulation, as in a number of 
states,. or by some less formal document, in most instances^ the 
requirement of presence in a facility (school) is qualified by 
*a provision which considers engaging in an activity which is 
part of the approved curriculum to be compliance with the atten- 
dance requirement. Thir, should enable' a number of innovative 
alternative learning arrangements to avoid violation of the basic 
'Statutory requirements . 

On the other hand, it must be remembered that the 
policies and regulations established by state and local governing 
bodies may circumscribe attendance policies in ways which are 
detrimental to the development of future alternative learning 
arrangements. Surprisingly, however, of the four states with 
primary reference sections vrhich explicitly .refer to the estab- 
lishment .of general attendance requirements by regulatory 



•'■'^^Fla. Stat. §232.02 (1961). 
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two, Florida and Idaho, indicate' 

that such policies are to be applied to private schools. Statu- 

tory provisions elsewhere in the education codes may establrsh 

^ limiting policies and requirements concerning attendance in 

private schools^ but such limitations certainly appear in no 

more than a dozen jurisdictions and probably in far fewer than 

138 ^ 
that. . To the extent.;that these statutes merely require 

governmental agencies to promulgate regulations on the atten- 
dance issue, any roadblocks to innovation established by such, 
regulations are probably much easier to overcome than statutory 
Restrictions . - . 
137 

Connecticut, Florida, Idaho, Montana. 
13 8 ■ 

In addition to provisions regulating private schools. in the 
states listed in note 9.7, statutory.^Drovisions affecting 
private schools are found outside tM* compulsory, attendance 

states. However, some of these sections 
establishing requirements that mus^ be adhered to by the private 
school are extremely limited. For example, South Carolina fS C 
code. Ann. §21-89 (1962)] requires only ?hat attLda^ce records be ^ 
kept and be available to the State Department of Education. 
Provisions m Alabama [Ala. Code tit. 52 §547-8 (Cum.Supp. 1973)], 
Colorado [Colo. Rev. Stat . Ann. §123-21-14 (1964) ] , Delaware 

iSn 's?lf n^^'noif:?-^ §4104:(Cum.Supp.l970)] , Kentucky [Ky. Rev. Stat 
^^•„S155. 080 (1971)], Iowa [Iowa Code §§280.2(1971, 280,10(1970)], 
and New York [N.Y. Educ. Code §810 (McKirtney Supp. 1975)] generally 
provide that private school curricula must be approved by the 
State Board of Education , and that attendance and other records 
must be kept in the s.ame- manner as those "in the public school. 
Six states estahlish more extensive statutory requirements: In 
California [Cal. Educ. Code §29007.5 (1975)], Maryland [Md. Ann. 

s?h? ^""n'o^ll^ ^hK^^ i^^"?^^^' "^^^^ [Me. Rev. Stat. Ann. tit. 20 
S102 {19_65)], Nebraska [Neb. Rev. Stat. §§16-19-2 (1970),- 
16-49-4 (8-) (1970)], South Dakota [S.D. Code §13-4-1 (1975)], and 
Washington [Wash. Rev. Code §28A.02.200 (1970)] private schools 
must be accredited and supervised by the State Department of 
Education and comply with public school regulations beyond mere 
equivalence in curriculum and concerning teacher accreditation, 
adequacy of facilities, and compliance with building, health and 
sanitary regulations. 
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Another category of requirements which necessarily 

will have substantial effect on^^ny program seeking recognition 

under the private school rubric, \ a c-t-ha*- «-p 4.v 

""' ^s^that of the approval processes. 
For example; in Massachusetts where the approval process is under 

the jurisdiction of the local school committees; the statute 

specifies that a school committee may approve a private school' . 

only "when satisfied that the instruction in all the. studies^ 

required by law equals in thoroughness and ei:£iciency and in .. 

the progress made therein, that in the public schools in the 
139 

same town"^. Although the "studies required by law" are de- 
lineated more or less clearly, the provision obviously encourages 
wholly subjective school committee decisions by use of the terms 
"thoroughness", "efficiency" and- "progress", in jurisdictions 
with provisions as vague as this, or^ even more so, of which 
... there are many, the power of the designated approval agency is 
clearly a major obstacle t:Q,th| development of alternative^ 
learning arrangement^, eX^en though such arrangements are indis- 
putably perm^i^tted under the primary reference sections of- the 
compulsory attendance statuties themselves. 

In addition- t^ the difficulties inherent in the " 
approval, process itself, further impediments may lie in the 
appeal process, if any, which is provided "for parties aggrieved 
by a denial of approval. \ Only Rhode Island's primary reference 
•sections contain provisions regarding approval, but other' 
jurisdictions probably have ^such provisions either ..•■n regulations 
139 

Mass. Gen. Laws c.76 §1, CSupp, 1975). , ■ " 
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.or in their administrative procedure acts since the lack of 
an appeal mech.-jiism would be subject to constitutional challenge. . 
?n this connection it is interesting to note that a 1973 amendment 
to the North Da^iota compulsory attendance laws removed the right 
to appeal to^.the state superintendent of public instruction from " 
a decision of the county superintenden.t 'of- schools and made the 
county superintendent and the stata superintendent co-decision- 
raakers in the approval process. In removing the initial 
approval power from the county superintendent alone, the amend- 
ment may have increased the likelihood of flexibility in initial 
decisionmaking, but it is unclear to whom, if " anyone, an 
aggrieved |)a:rty may now appeal. # 

Finally, there' are occasional references in th^ 
education statutes of some jurisdictions, .-although only in Massa- . 
chusatts does the provision actually occur in the compulsory 
attendance law itself, regarding the transportation of children 
in private schools. These provisions generally permit public 
financing for transportation of children to private schools' under 




N.D. Cent. Code §15-34.1-03 (1971) . 
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. certain prescribed conditions, v . . 

The constitutionality of such provisions author- 
..■^ izing the use of public funds to . p'rovide students with transporta- 
tion -to sectarian and other private schools has been upheld in 
- numerous federal^^^ and state ^/^^ decisions, -usually on the theory 

that the ^id (transportation) is being provided to the students 
^ not the private institutions and therefore the public funds 

are providing no or only de minimi s aid to the' private (usually 
.sectarian) institutions. However, other states have struck 

V 

141 - ' ° 

See, e.g., Mass. Gen. Laws C.7R §1 (1969): ...In order to 
protect qhildren from the hazards of traffic- and promote their 
safety, -cities and towns may appropriate money for conveying 
pupils to and from any schools approved under this section. 

Pupils.,^ who, m the fulfillment of the compulsory attendance 

^nrif^?^""^? °f section, attend private schools of elementary 

an.d^high school grades so "approved shall be entitled to the same 
righx:s and privileges as to transportation to ahd from school as 
cere provided by law for pubils of public schools and shall not ■ 

,:be denied such transportation because their attendance is in a 
school which IS conducted under religious auspices or includes 
reiigipus -instruction in its curriculum, nor because pupilsof 
the public schools in a particular city or town are not actually 
receiving such transportation. 

142 

Board of Education of Central School Dist. No. 1 v. Allen, ^" 
392 U.S. 2.36, 88 S. Ct. 1923 (1968) is typical. .In that decision' ' 
the Supreme Court • stated: ' 'v 

As with public provision of police and fire protection , 
sewage facilities, and streets and sidewalks, painnent of 
bus fares was of some value to the religious school, but 
was nevertheless not such support of a religious institu- 
tion as to be prohibited establishment of religion within 
the meaning of the First Amendment. - 392 U.S. at 242. 

143" " 

See Rho'ades v. School Dist. of Abington Township , 424 Pa. 202, 
226 A. 2d 53 (1967) ; Snyder v. Town of Newtown , 147 Conn. 374, 
161 A. 2d 770 (1961) ;~ BowKer v. Baker , 73 CaT7 App. 2d 653, 167 
P. 2d 256 (1946) ;. Adams v. County Com'r s of St. Mary's County 
180 Md. .550, 26 A. 2d 377 (1942); Alex ander v. Bart lett, 14 M ich. 
App. 177, 165 N.W. 2d 445 (1968 ) ; ~Americans Unite d Inc. et al 
v. Independent Scho ol Dist. No. 622 . 288 Minn. iQfi, i 7Q m w 
2d 146 (1970) . 
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doym/similar Statutes as. contrary to the provisions ; of t hi state 
constitutions: ^^.^^ ^^^^ ^^^^^^ ^^^^^ cases, Epeldi v . 

Engfelkin? ,145 ^^^ ^^^^^ Supreme - Court concluded thdt the pro- 
^hibi^ions in its constitution against public aid to parochial . 
endeavors were more stringent than those in the federal consti- 
tution and precluded even "state financing of transportation for 
parochial school students. opinion remains in force. 
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144 

_ See Epeldi v. Enaelkinq. 94 Idaho 390, 488 P.2d 860, cert / 
den.,40nj..S. Q57 (1972)7 Matthews v , OuinJ:.on . 362 -P 2d 932 ^ 

S.Ct. Alas: 1961),; Spears v.' Hoda , 51 HawalT 1, 449" P.2d 130 
: : ...V.!?"'^'^ ^' °f Education . 278 N.Y. 200, 15 N.'i,, 2d 

576 (1938); Visser V. Nooksack Valley Schoo l Dist.^No.' 506, 

33 Wash. 2d 699, 207 P. .2d 198 (1949) . ' 

145 

94 Idaho 390, 488 P. 2d .860, cert. den. 4Q6 "U.S. 957 
(1972 }>« ■» 

146_, ' " 

Epeldi court considered that, unlike the provisions of 

splcilfcallv ?o;,^^^"^'°^' ^"^^ '•'^^^ constitution contains provisions 
specifically focusing on private schools controlled bv sectarian 

llgiliSture'o^^oiS'^' ^^^^ prohibits any approp?ia?Ln^brS' 
pubUciSJI ?n °^?^^^„f^^^^^"»^^tal entities or payment from any 
puDiic. tund m aid of any church" or "to help support or sustain" 
any church affiliated school. (Idaho. Const, art? 9r§5^ in 
"cJla^'^^hfor ^h^i^'^i^-lation assistihg' students to attend paro- 
noied ISS? iSe transportation, the court 

s?Jd^nJ= l^^i^lation also aided those schools by bringing 

ol T%-S- ^^^"^ and .was thus prohibited under the provisions 
of the Idaho constitution. The couirt . stated : t'i-u^ioions 

. conclusion that the framers of our consti- 

tution intended to more positively enunciate the 

or the United States Constitution.' 488 P. 2d at 86S. 

ESuca??^n''^i?/^^'^^?J^ ""^^^ State ex rel. Hughes v. Boa rd of 
Education, 154w.Va.l07, 174 S.E . 2d 711 (1970) holdina tha? 
aeHIal-t^ parochial school students of tha right to SletSe 
public buses would be in violation of the equal protection 
SiJtId Itate! ^°;;-^|--^5.Amendment to the C?nlti?Sion ol'the 
iSierfsf IglfAst aiifli^ referred to Idaho's paramount 

mrerest against aiding religious institutions and concluded that 

•in] l^^^t !?^^ sufficient latitude under the Fourteenth 
and First Amendments to uphold its policy against aid to 

(conifc-')- 
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certiorari having been denied by the U.S. Supreme Court. "^^^ 

In some states, particularly those which are large aiid sparsely 

■ ' . ■ ■ I 

populated or -with substantial low-income populations , the state's 
position on this transportation issue may have important bearing 
on the type of alternative learning arrangements which can be . 
developed. 

i a • ■ ' ■ 

3. Oth^r Programs " . 

In addition tu public and private schools, there are 
two other categories of learning. arrangements which, under the 
terms of the primary reference sections , "represent acceptable 
alternatives for complying with the compulsory attendance statutes 
The first of these is generally referred to as "private" or 
"home" "tutoring" or "instruction"; and the second includes 
those vague references to instruction "elsewhere" or "otherwise , " 
(Solely for reasons of convenience^ we will refer to these two 
categories as "non-school" alternatives by which we -mean they 
are not implemented in a physical facility commonly called a 
"school".) Even -a superficial perusal of. the statutes, makes clear 
that these categories of programs are not held in much favor. 
Only a minority of. statutes have references to these categories/ ^ 
and, even when reference is made, it is most often a reference 



146 (cont'd) - ... . , ^ 

religion although by doing so free exercise of 
religion (attending parochial schools) becomes more 
expensive. 488 P. 2d at 867. 

•^'*^406 U.S. 957 (1972) , , 
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to that program as an "exemption." from, rather than an .alternative/ 
. ■ ■ ■ ' ■ ' -f 

* 148 

to, public school attendance. For example, in twelve of the 

149 

twenty states whose statutes explicitly refer to non-school 

« ' • • ■ * 

^ programs as acceptable alternative learning arrangements for 
purposes of compliance with attendance statutes, this reference 
« appears in terms of an exemption. And of the sixteen states whose - 
statutory language may be interpreted as implying the acceptability 
of such progr^s., nijoe of them^^^ treat them as exceptions not al- 
ternatives. In many of these states where ^"non-school" alternatives 
are thus de-emphasized as acceptable learning arrangements, private 
schools are accorded similaj treatment so that a strong statutory 

■ preference for public sc'-ool atterdance becomes ' clear. And in 

the seven states^^^ where private school attendance is listed as . 
an alternative but "non-school" arrangements appear as an exemption, 
again, presumably, a preference is being expressed for learning 



148 k 

Alaska, ^Arizona, California, Colorado, Hawaii, Nevada, 
Ohio, Oregon^, Rhode Island, South Dakota, Utah> West Virginia. 

149 \ 

Alabama, Alaska > Arizona, California, Connecticut, Colora4o, 
D,C,, Florida, \ Hawaii, Iowa, Missouri, Nevada, Ohio, Oregon, 
Pennsylvania, I^ode Island, South Dakota, Utah, Virginia, West 
Virginia, \ 

.^^Z' Arizona, Connecticut r Delaware, Idaho, Iowa, Maine, Maryland, 
^Massachusetts, New Jersey, Nev/ Mexico, New York, Oklahoma, South 
Carolina, Vermont:^. West Virginia, Wisconsin. 

^^^Arizona, Dela^^are, Maine, Maryland, Massachusetts, New Mexico, 
South Carolina, Vermont, West Virginia, 

^^^The stat^sNrtidse statutes reveal this preference are Alaska,. 
Arizona, Califorr^a, Delaware, Maine, Maryland, Nevada, Oregon, 
Rhode Island, Verinont, West Virginia^ 



153 •'^ ' \ 6 

Hawaii, Massachusetts, New Mexico, Ohio; South Carolina, 

South Dakota, Utah, \ 
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*■ within the framework of some conventional facility. 

However,, even, though' a' state may so indicate a preference 
. for school .attendance over learning through "non-school" programs, 
• if it does permit such programs, its ability to impose this prefer- 
ence on parents, or, conversely, the extent of parents '\ability to 
make a meaningful choice among alt<imatives , wil^ depend upon the. 
nature and. extent of official restfictions applied to such "non- 
school " programs . Are the restrictions presently applied to 
. "non^school" programs ui;der the compulsory attendance statutes 
rendering those programs effectively inaccessible? Can the' pre- 
sent program requirements be interpreted to permit innovative 

learning arrangements even beyond those presumptively 
intended by the statutes? To answer these questions requires a 
:lo^er look at the nature. of these restrictions. 

a) Home or Private 'Instruction or Tutoring 

The non-school^category composed of arrangements 
^J^scribed as "home^^^^ "private" "instruction" or "tutoring"- is 
a permissive category; that -is , it authorizes participation in 
such, arrangements- in lieu of school attendance .for children who 
could, if they wished, attend school. In situations where a child 
is unable to attend school for some reason, "^^/^ such child may al- 
ways participate in these non-school alternative's even if such 
alternatives are not permissible under the primary reference ' 



154 

But m accordance with the national trend toward "mainstreaming" 
- including disabled children' in public school programs - presumably 
fewer and fewer children will be considered "unable" to attend school 
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sections because they would be permissible, as to the disabled 

c:hild, tinder some separate- "exemptions"^ section. 

The statutes^of ten states es^licitly permit "home 

instruction"^^^ and tho^e of ten others explicitly^ permit private 

; instruction or tutoring^^^ which presumably includes home instruc 

tion. ''In addition, case law in six more states has interpreted 

the language of the compulsory attendance st3tutes to permit home 

instruction even though it is not specified in the language of 

the statute.. Two states have effected this by interpreting the. 

158 

texm "private school" 'and two others -by defining the word 

15b3 / 
"elsewhere," The re?^ fining two have conr:luded that home in- 

• • ■ ■ ■■ ■ . / • 

struction is within the meaning of the phrases "other means of 

instruction"^^^ and "instruction inja manner approved by school 
officials. "''^^•'" . : ' • 



^^^Arizona, Colorado, Florida, Missouri, Nevada, OhiOf Oregon, 
Utah, Virginia, West Virginia-? 

i^'^^Alabama, Alaska, California, District of Columbia, Hawaii, 
Iowa, Pennsylvania, Rhode Island, South Dakota.- Note that Con- 
necticut refers to such private instruction by specifying that 
all parents who h^ve the care of children " shall instruct, them 
or cause them to be instructed" in 5 ecified subjects (emphasis 
added). Conn. Gen. Stat . Ann. §10- :.4 (1967). 

157 ^ " ' 

Ind. , ±11., Mass., N.J., N.Y. , Okla. And in several jurisdic- 
tions-there are Attorney General's opinions interpreting the 
primary reference sections to permit home instruction despite 
the absence of explicit . statutory language so permitting. 

'''^^ People V. Levison , 404 111. 574, 90 N.E. 2d 213 (1950).; State 
V. peterma n, Ingr App. • S65 , 70 N.E. 550 (1904)... 

"^^^ State V. Mass az 95. N.J. Super. 382, 231 A. 2d 252, (1967); In = 
re Foster , ^9 Misc: 2d 400, 330 N.Y.S. 2d 8 (1972). 

"^^ ^Wright v. State , 21 Okla. Crim. 430, 209 P. 179 (1922). 

Commonwealth v. Roberts, 159 Mass. 372/ 34 N.E. 402 (1893). 



. . .As in-the case of the private school, a basic and 
'widespread requirement applied to private instruction^^-^ con- 
cerns the -time for which or during which the program must be 
-^ attended or the child instructed. At least elev^iPof the nine- " 
teen states whose statutes explicitly permit private instruction 
contain this requirement:/ The majority"^ state it generally 
and simply, indicating that 'the child must attend or be instructed 
for the entire time during which the public school in the locality 
in which. th4 child resides is in session, or for a period of time 
equivalent to" that for which the public school is in session. 
Three of these states a'-'-.ually specify hours requirements, one 
generally, and two, specifically. in a few jurisdictions 
there is a wide discrepancy between the number of days that 
private . instruction must be of fered and the nurLiber of dajs 
public schools must be in session. For instance, in Alabama, 



V 

162. 



Unless explicitly stated otherwise, "private instruction" will 
be used; throughout the remainder of this section to include home 
instruction. and tutoring. 

163 . 

^ °^ Columbia, Florida, Missouri, Oregon, Pennsylvania, 

South Dakota, Utah, West Virginia. ' - 

164 ^ ' 
Note that the Virginia primary attendance section refers to 

^ school attendance and instruction by a tutor at home as alter- ' 
natives to public school attendance and then specifies that 
s-uch child. . . shall regularly attend such school during the 
period of "each year the public schools are in session and for 
the same number of days and hours per day as in the public 
schools" Va. Code Ann. §§22-275.1(1973) (emphasis added.) Evi- 

,dently, this transmutes the home or other locals of the private 
instruction into a "school" under the Virginia statute 
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public schools are required to be in session for 180 days' but 
• private instructioi^ need only be given for 140 days^ Sor^etii^es ' 

the number ,pf days required is^ the same but the nuinbef''^f hours 
. varies widely. For instance, in California both" private 'instruc- 
tion and public schools must be operating^6r^75 days, but pri- • 
vate instruction need only be given three hours per^^d^, whereas 



students in public schools must a>^nd twice that long. 

To insure compliance with these restrictions,' a 
number of states require ^registers or records of attendance to 
.be kept by the private tutor: For example ;- Alabama requires 
that ."Such tutor shall keep a register of work< showing daily ■ 
the hours used for instruction and the presence or absence of 
any child being Instructed, and shall make such reports as the . 
state board of education may require. "^^^ some states specifi- 
cally require such registers or records to be kept open for in- 
spection at all' times by whichever officials are; required to 
enforce the compulsory attendance law. One state imposed a 
penalty on those required to keep such records for failure to 
do so. In a few states, the 'parent or other person having con- 
trol of the child must furnish a "certificate" to the secretary 
of ^the school district indicating, among other things , the' 
period of time during which the child has been under private' 



165 ' ^ 
«-,i^?nc;^J-?-;^w^t;,^^^' 52§299 (Cum; Supp, 1973); D.C. Code Ann 
§31-205 (1973) / Fla. Stat. §232 , 021 C1961) ; R, i. Gen," Laws 

^S'-,f\^7j-^;^^^^*^°^' §13-27-3 (1975); W,Va. Code Ann, 

166 ^ 
Ala.' Code Tit. 52 §299 (Cum. Supp. 1973). ' 
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. \ * . ■•■ . . 

• . instruction and the "details" of such instruction. However, - 
<■.• ■ ""^ ' . ■ ■ ' ■ ' " . 

only one state Florida, appears to. impose any^penalty fQr ^ 

parental.failure to comply with those record-keeping o^igations. 

Basic requirentisnts of "approval" of 'private instruc- 
tion or of an "established .-system" of home study appear in- the 
attend^ce statutesof only four states. ^^"7 (ine of these merely 
^ states .th^t this approval must be obtained without specifying 
■ any conditions for approval while two others refer only to 
the most cursory and vagiie standards that must be met: approval. • 

will be given if the ins+-ructicn is deemed "proper"""^^^ .or '"satis- 
170 ^ • .1 - 

. factory" by the appropriate school officials. The remaining \ 

state, Rhode Is la.'id,. applies to private instruction the same 

lengthy requirements which are prerequisite for approval of , 

: private schools including, among other' things, the requirement 

that specified subjects be taught "tt^oroughly and efficiently", 

; in Eng^sh and substantially to the same extent required in public 



school. . ' 



167 ' ' " 
Colorado, Hawaii, Pejinsylvania, Rhode , island, 

168 ' * 

_ Colorado (Note: Although Colorado requires such approval for 
instruction "under an established system of home study", tit 
requires no such approval of 'the . alternative mode of- instruction 

at .home by a teacher certified [pursuant to law. 1" Colo. Rev 
Stat. Ann. §123-20-5'Ci' ) (1964 ) . ■ ~ 

i- . 

16 S„ .. . 

Hawaj.1. • , , 

.170„ " '. ■ ' . ' • ' . , ■ • 

Pennsylvania. • ' 
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Seven other states indicate the subjects, usually termed 
"branches of instruction," required to be taught under the 
* private ins tru'ction arrangement. Five of these require that 

they be the same subjects taught in the .piiblic school.. "^J-^ Th§! 

' 172 ■ ■ 
Other two states just, indicate, generally, that the phild is 

to the provisions in the education laws which prescribe v;hat is 

;. to be taught in public s'^hools. "Note that two of the above ■. . 

173 * ' * 

states _ require that the instruction be given in English, while 

■ 'on6, which formerly provided that instruction be given entirely / 

•in the Eri|lish language, now merely requires instruction "given 

so as to lead to mastery of the English language. "•^'^^ 

: ...In addition, five states', statutes contain. the critical 

;requiremejjt that any private instruction be "equivalent","'^^^ or 

"comparable to that caffered in the public schools if it is 

£o be deemed an acceptable arrangement for compliance with the 

compulsory atte*ndance requirement. What i-s the nature of this' 

equivalency, and how Ilterally.is the word to be taken? .ko 



171 ! ■ - , ' 

Alabama, Arizona, California, Oregon' ("usually taught in public 
school 1) * South Dakota. V 

172 ' - ^ 

173 

Alabama and California.. ■ 

174 ^ ' 
. South Dakota [S.D. Code §13-27-3 (1975) as amended by Stat ' V97 

C. 116> §2)] . 0 ^ 

175 . 

. Connecticut, District of Columbia, Iowa, Nevada. 
^^^Alaska. 



jurisdiction's statute provides an adequate answer. One state^^^ . 

prescribes equivalency "in kind and amount- to that approved by. 

the state'- board of education. Another state "^^^ specifies in 

its primary reference section that the instruction must be com- 

. ■ ■ ■ ° . ■ ■■ • 

parable to that offered in the public schools in the area. Three • 

of the jurisdictions which^ demand equivalency"^^^ do not even pro- 
vide.- generalities as vague as those just noted. The state with the 

most, elaborate provision, Missouri, requires that the private 

■ ■ . ■ - ■ ■ ■ ■ " , ■ . f 
instruction "shall, in tWe judgment of a court of competent' 

jurisdiction, be at least substantially equivalent to the in- 

; ■ ■ ' ' ' " 

struction given children of like age in the day schools in the ' 

locaiity/in which the chili resided" . _ Note that even this . 

provision supplies very little in the way of a usable standard. . 

How Q&uld a court: ever reach ^ determination under it when child- 

«ren '~of the same age in day schools 'in the locality" may be 

engaged in a* number of different courses of study and since day 

■schools," according to' thfe primary . reference statute, may be 

"puijlicr private, parochial, or parish"? ' . 



177 ' . • 

Nevada (Satisfactory written evidence of this must be pre- 
sented to the board of trustises in the scliool district in which 
the child resides.)- . . <- 

^Alaska. 

* ■ . ' . ■' ' 

179 

Connecticut, District of Columbia, Iowa. 

180 

■ Mo. Rev. Stat §167.031(196.5). " - 



The most pervasive category of statutory requirements 
applied to private instruction concerns the teachers or tutors 
who provide the instruction. Fourteen states^ have some statu- 
tory criterion for persons providing private instruction which 

must be met if that instruc-y.on_ls_to_satisfy_the--compulsory - 

attendance statute. Five states^^^ regiiire that teachers be 
^ -certified", four^^^ ^^^.^ ^^^^ "gualif ied" , three^^^ that 
thej be "competent", and one^^^ merely stipulates that they must 
be teaching- with the permission of the local school district. 
One ot;her, Florida, requires that th4y be persons meeting "all ■ 
requirements prescribed by law and ieguiations of the state 
board for private tutors. "^^^ it is not apparent from the 
statutes whether to be "competent" or "qualified", tutors must 
be - certified teachers, in those states where private instruction 
is- permitted as a result of judicial- construction of the compul- 
sory attendance statute rather /than as a result of ei-plicit pro- 
vision in the statutes themselves,^ actual certification is 



181 

Alabama., Alaska, California, Colorado, Iowa, 

182 

Ohio, Pennsylvania, Virginia, West Virginia. 

183 

Arizona, Hawaii, South Dakota. 

.Oregon. 
185„, 

Fla. Stat. §232.02 (4) (1973) . 

See cas^s cited at notes 158-161, inclusive, supra . 
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^ never . required of tutors (or parents acting as tutors) . 

'Surprisingly, only two states have any provisions re- 
garding^examination of children who satisfy the compulsory at- ' 

:• tendance -requirement through" private instruction at home or in ■": 
--some-other-iion-5Cho-o-l- setlfingT^ S requires that a child 

who is privately instructed must take such examination as the 
state superintendent may require in order to .determine the' "com- 
petency of such instruction"^^^ while Oregon merely requires a 
child privately instructed to be examined in the work covered 
by the instruction. -^^^ 

.. -.0 > . / . b) Miscellaneous Learning Arrangement References 

• As noted above,, sixteen states have general 

statutory references to nonspecif ied programs which may be 

characterized" as alternative non-school learning arrangements. 

Seven of these statutes refer to instruction "elsewhere" 

(than in public/private school), three refer to instruction 
190 

"otherwise" (than in public/pri\'ate school), and one"^^-^ to 

instruction "in any other manner" (than in public/private school). 
192 

Another , simply permits . Ildther means of education" as ari al- 
€ernative to schools. The remaining four states have attendance 

^ ' i • . 
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S.D* Code §13-27-3(1975). 

188 

Ore. Rev. Stat. §339'. 030 (6) (b) (1973) . 

189 * 

Conn., Del., Iowa, Md., N.J., N.Y., Wis. 

■^^^Idaho, Massachusetts, Vermont 

191^ . 
Maine 

192 

Oklahoma 

mC , . 126 
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statutes referring variously to other "approved" programs ^^^^ ^ 

including those meeting "educational standards of the state de- 

194 

partanent of education". and plans "for pursuing educational 

•interests thaft: the school is not satisfying. "^^^ Note that one 

196 

of these states specifically permits. attendance at a program 
of instruction offered by a state institution, in lieu of attend- 
ance at school. 

197 

In those three states whose statutes refer to both 
private school -and home instruction as alternatives to attend- 
ance in public school r the terms noted above muist refer to. 
some additional, unspecified learning arrangements other than 
public/private school and home instrpction. Likewise / nonspe- 
cific references in the compulsory attendance statutes of four. 

states whose statutes have already been interpreted to include 

198 • 
home instruction must be references to the permissibility o^ 



■ 195 • 

Arizona (including "work training, career education, voca- 
tional or manual training programs 'V approved by the state board 
of education) , Nfew Mexico' (by local school committee) , South 
Carolina ("instruction at a place other than school" approved 
by the state board of education). West Virginia (instruction 
at home approved by the county board of education) . 

194^ . . 

Arizona 

195 ^ 

New Mexico ( ParAicijpatiori an these programs is only 
available to high school students who prove to the satisfaction 
of .the local board that they have such plans). 

^^Sew Mexico Stat. Ann. .§77-10-2 fSupp. 1975) (it is instructive 
to note that N.M. Laws 1972, Ch. 17, §2 amended * this section by 
substituting "program of instruction" for "school". 
197 . 

Arizona, Connecticut, West Virginia . . ^ 

198 

Massachusetts,- New Jersey, New York, Oklahoma 
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yet another type of learning' arrangement. The primary refer- 
ence sections in three of the states noted in the preceding , 
199 ■ 

paragraph conta^^i no references to private school attendance 
as an alternative to attendance in public school, so the non- 
specific program references found in. these statutes may have, 
been,, intended only to mean private school, but they certainly 
could be interpreted to apply to additional learning arrange- 
ments, including home instruction-. The statutes of the remain- 
ing five states^°° all explicitly or implicitly refer to "private 
'school" so that their nonspecific references noted above must 
be to non-school alternatives. As such, all of the, above terms 
could be useful to those who may desire to establish alternative 
education programs under- the present compulsory attendance 
statutes. Again, just. how useful such terms will be depends 
in part on the nature of the requirements appijfed to the " 
alternatives authorized under these rubrics. 

Only five of the jurisdictions^^-^ containing .such non-specific 



199 

Maryland, Delaware, Vermont. Note that although "elsewhere" 
is not. further defined in the body of the Delaware statute, an 
exemption section of the Delaware compulsory attendance law also 
containing. the reference to "elsewhere" is entitled "Private 
school attendance or other educational instructio n." (emphasis 
added). Del. Code Ann. tit, 14 §27Cl3 (Cum, Supp. 1970) . 

^°°Idaho, Maine, New Mexico, South Carolina, Wisconsin. 

201„ . „ , ^ 

Maine, Maryland, New York, Oklahoma, West Virginia. 
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v-^^iearning arrangement references require I "attendance" at the 
permitted- arrangement for a specified period of time, in 
three of these, '' this period must coincide with the period the 
schools in the area are in session. Two of the five refer 
specifically to the "public schools", ^03 one merely to the . 
• "schools of the district." In the remaining^ two states, the 
time for which the child must attend the non^school instruction 
must be "equal to the school' term of the county"204 -for a 
like period of time."^^^ addition, some states provide that 
this attendance must be "regular," and one -requires that it be 
"for at least as many hours and within the hours specified" 
for the. public school in the town where the child .resides. ^ 06 
One other state mandates that private instruction be "during the 
required period elsewhere," the "required period" apparently- 
being only that approved by the state superintendent, A few 
states now merely require "regular" private instruction, although 
their statutes formerly required such instruction to be "during 
the minimum school time."^08 



202 • 
Maryland,. New York, Oklahoma. 

203 

Maine and .West Virginia. 

204 . 

West Virginia. 

Maine. 

206 • • 

N.Y. Educ. Coda §3210 (b)(2) (McKinney Supp. 1975). 

207 . 

Wis. Stat. §40.77 (l)(c) (1971) . 

208 

E.g., Del. Code" Ann. tit. 14 §2703 (Cum. Supp. "1970) . 
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In addition to the states generally allowing instruction 
in. some -"approved" program to be substituted for public or 
private school, six other states require approval of learning 
arrangements which are proposed . for acceptability under provi- 
sions permitting instruction "elsewhere", "otherwise''^^^ or " 
"in any other manner." ^' m two of. these states local offi- 
cials make the controlling decisions ^^^^ and in two others they 
participate in the decision-making process with state officials, 
while in the remaining, two states the decision is made by state 
officials alone. ^-^^ 

The most widespread requirement applied to these various 
non-specific learning arrangements concerns instruction stand- 
ards. Such standards are applied, albeit sparingly, in eleven of . 
the sixteen states. In general, ..the situation is quite similar 
to that which characterized instruction in private schools vis-a r 
vis public school curricula, in six of them "equivalent!' or "com- 
parable" instruction is required; in three others the instructioli 



Delaware and Wisconsin. 

Idaho, Massachusetts, Vermcrit. 

211„ . 
Maine, 

212 ■ ■ ■ ■ 

Idaho (board of trustees in the school district wher« the 
child resides) and Massachusetts (superintendent or sphool com- 
.roittee m district where child resides). 

213 

4.U (the instruction must satisfy the superintendnet of 

the school district and an official designated by the state board) 
and Maine (eomvalent instruction arranged for by school officials 
with the approval of the state commissioner) . 
214 ■ -.■ 

Vermont (state department of education) and. Wisconsin (state 
superintendent). v <^uu. 
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must be "substantially equivalent" and in another two it ihust 
: include subjects required to- be taught in the public schoolsX 
In all of those states demanding equivalency of instruc- 

215 

tion, the frame of reference is the instruction given in 
public school, with only two states^^^ specifying that this 
■ be the public school in the locality where the child resides! 
Otherwise, there is very little description, if ariy,. of the 
requisite ecjuivaiency . One state, Idaho, does prb^^ide that the 
child shall be "comparably instructed in subjects commoAly and . 
usually taught in the public s. ools" while another. New Jersey, 
requires that the instruction be equivalent to that provided 
"for children of similar grades and attainments." The compulrr 
sory attendtnce statutes of three states^"^^ contain no refer- 
ence to which administrative body or other authority makes this 
determination of equivalency, but the other three do so specify. 
In Idaho the determination is made bythe board of trustees in 
the school district where the child resides, in Maine it is made 
by the school committee ot the school directors with the approval 
of the state commissioner, and in Vermont it is made by the state 
. department ' of education . " 

Two of the states requiring that the instruction be 

"substantially eq jiivaleht"^^^ refer to inatruction in the' public 

215 ■ ' ' 

Connecticut, Idaho, Iowa, Maine, New Jersey., Vermont. 

216 ^ 
Connecticut and New. Jersey. 

217 

• Connecticut., Iowa, New Jersey 
218 

South Carolina and Wisconsin, 
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. or private, schools ,.in the locality where the child resides as the 
.measuring rod for this equivalency. Only New York looks solely 

to the public school in the district where the child resides/. 

Similarly, only New York describes the 1 cope % this,, equivalency 
, as being ii^ the -'amount , and quality" of that required in its 

public schools. '* . 

The authority which determines whether the required sub- 
stantial equivalency exists is generally either the local " school 
authorities in accordance with regulations of the state education ■ 
department" or the. state board of education, ^2 0. the' state 
superintendent. ^^-^ " ^ 

Only two- of these states specify the subjects which the 
private instructor must, teach. One, Delaware', indicates that they 
must be those subjects prescribed for the state elementary schools 
and the other, Maryland, requires instruction in the subjects usu- 
• ally taught to public school children of the same age. 

^The attendance statutes of only three states^^^ contain 
.-gu^ying standards that teachers giving private instruction, .must 
meet, and. these standards consist of single, undefined adjectives 
such as "certified" (lowa>, "qualified" (West Virginia) , or "com- 
petent" (New Yor4. Case^ law in riiree other states has permitted 
non-certified persons to instruct children on the basis of judicial 
construction of such terms as "instruction elsewhere, "^23 instruction 

-•' ■ ' ' ' - ■.. ' 'x ■ 

''219- ■ 

E.g. New York, 

■ 220 ■ r->~- \ ■ ' „■ 

E.g. South Carolina. \ 

.221' 

E.g.' Wisconsin. \ * 

•■222 ' ■ ■ " ^ 

Iowa, New York and West Virginia. \ 

223^^^--- .■ ■ ■ ■ • \ 

State V. Massa, 95 N.J. Super. 382, 231 A. 2d 252 (1967L 
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'•o.therwise./^^^^ and "other means of education."^ 

Finally, to insure that the above requirements are. ' 
being met, some jurisdictions require, as they do witli regard 
' to private schools, that reports be submitted, and one requires 
that the, child, be examined. Some -itates place this duty to 
furnish information and records of such instruct;ion directly ^Opn 
the person giving the instruction, while others put this" duty' ' " 
on the , parent or other Verson in. loco parentis. 
- ■ Summary 
In conclusion, to answer the questions posed at th^ 
beginning of this chapter: 

1.-^^ Are requirements now applied to non-school programs 
; likely to render those prograJtis less accessible than the public' 
-or othdr school programs? There .appear to be no really formi- 
dable statutory obstacles that must be overcome before innovative 
alternative learning ^arrangements are sufficient to achieve 
compliance wi4:h the basic requirements of compulsory attendance ' 
statutes. Approval procedures may be dtime-consuming, and other 
procedures not contained in the. statutes but required by regu- - 
lation may discourage §uch innovation, but the statutes them- 
selves do not appear to be a major barrier. 

2. Can the present' program requirements be interpreted 
to allow innovative alternative educational programs? This 
will depend on the nature of the alternative program and the 
degree of specificity of the particular jurisdiction's require- 
ments. .As in the case of private schools, the necessary adherence 

^^^^ Commonwealth V. Rob^r^.... i.^^o m..^ 373, 34 N.E. 402 (1893), 
225 " 

Wright V. State, .21 Qkla. Cyim znn, ono r I"! (1922). ' 
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to a specified (i.e. "equivalent") program, teacher.,,gualifica- 

tionsv and attendance procedures including duration^ require- 

" ft ■ . . 

ments^ may all circxmscribe, and in some cases prevent, the es- 
tablishment of -innovative alternative learning arrangements. 
Since the statutes genetaliy shed Very ■ little' l/ght on the mean- 
ing of critically important terms applied to permissible non- 
school learning- arrangements such as "attendance", "instruction", 
"equivalency", etc., no reliable final conclusion can be reached- 
on this issue on the basis of the statutes alone, and even 
reference, to state administrative regulations and case lav7 does noi: 
supply many definitive answers as the next chapter will explain. 

.But theVfollowing .conclusions may be dr^wn from an analysis 
of the primary reference sections of the state compulsory attend- * 
ance Statutes: - ■ 

a) Every state except Mississippi 'Sirectly or imjplicitly re- 
quires the parent or. other person in loco parentis as to a cpmpulsdry 
school-ags child, not within any exception to the compulsory attend-' 
ance statutes,^ to senS or cause such child to -attend school or some 
Other learning arrangement. ) 

b) Only a rSinority of states specifically place the burdeh 
of attendance on the child directly although by. statutory provi- 
Sions in almost all states the child may be penalized for failure 
to attend schoql;» 

c) No compulsory attendance. statute . refers to the statu- - 
tory obligations of the state, ojace the parent and child have 
complied with the attendance lavj-s~. — ' . " , 

d) To comply with the compulsory attendance laws children 
must participate in one of three basic learning arrangements:. 
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public school; non-public -school, including parochial and other 
private; schools; and, in- sligh-tly more than half the states, . 
some, non-school learning arrangement which may include hbme in- 
: struction or private tutoring. / 

e) 'Without exception, the compulsory attendance statutes 
provide no clear definition of tlWse programs, although the 
general nature; of them may be derived by inference f row the ' 
minimal requirements applied to them. 

Since all states are constitutionally compelled to allow, 
instruction in private schools and °t:Iie compulsory attendance 
Statutes Of at least thirty-two states^ explicitly , implicitly 
or by Judicial consti^uction allow instruction through non-school 
learning arrangements, there- is aiiple statutory basis for the 
estab/Lishment of a^ variety of. acceptabi:e alternatives -to public 
schodl attendance. However, a minimum, number of burdensome re- 
quir|ments, concerning time of attendance or instruction,' progr:.nn 
contint, teaching ^.staff, and. testing as well as program, defini-^ 
tionk may_ circximscribe or prevent ; the. establishment *of ^ome 
typefs of innovative alternative education progta^ns! To Vhat 
•deg^^e. these requirements'' will epcourage, circumscribe or pre- 
vent the establishment of future alternative learning^ af^ange- 
ments^will^. depend on the nature of the alternatii arrangLent, 
-the inventiveness of its proponents in; dealing with bureaucratic 
systems, and the enforceability of the requirements,' which /''Viven 
their exceptional. vagueness, ! is probably not higJi ' . 
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5, COMPULSORY ATTENDANCE: JUDICIAL INTERPRETATIONS 



, As indicated' in the pfS^king chapter , ' state coul^ts have 
-been .called upon from time to' tim^-, although.not nearly so fre- 
; quently as one mi,ght expect, to construe portions of compulsory 
attendance. statVes; m so d^»ing/ they have rendered decisions 
which bear . importantly on the nature of the types' of learning 
. arrangements which' wi 11 receive official "^sanction , and, thereby, 
.•;they have, exercised a potentially major influenci;! on the que sr ^ 
' tion^ future educational innovation. This ch^ter'jdirects J 
attentlon'to three basiy .questions concerning- .thi^r^udicial i 
activity,; . When have^e' courts blen willing " to expand' the. per- 
missible learning arrangements beyond those expressly allowed I 
in the compulsory attendance statutes? . Under what circumstanjes 
have the cSurfes refused to effect such an expan^ibn and required 
strict .adherence to a^' conservative reading of the'^ statute? wkat 
are the implications of this body of case law ^^or the =develop- 
jnent of future alternative learning. ^^^^^^^ . 

■ r As the .-previous chapter has detailed, a fair number of 
state statutes. refer to very general kinds, of learning arrange- 
ments which may be interpreted to permit, home instruction or 
other arrarigements quite different from .traditional education 
prograras'. . Case law which either expands or restricts the kinds 
of ar'rang^ments which c6nstitute acceptable compliance with, 
those statutes may also sfi^^ light on the meaning to be ascribed 



• to thos^ similar genefal standards which are applied- to the al- 
J: ready existing acceptable learning arrangements; As was described 
^ih the previous chapter, thirty states have, statutes containing 
r^ch general references, eighteen of them^ referring only to some . 
•;.t3^e of private school Iv^iously .called "private", "parochial" 
or "denominational"-) anj twelve^^fif erring to totally non-specified 
alterhat-ives such as instruction "elsewhere" :or "otherwise". Few 
state attendance statutes ^defir] program standards in any manner 
whatsoever, and, almost without exception,, those, which do provide 
some statutory definition do so very inadequately. Thus, conclu- 
sions concerning the nature of alternatives which have been al- ' „ 
lowed ^or disallowed by the courts will provide important informa- 
tion concerning poss^ible future ..development of new alternatives. 
With this end in mind, the followihg analysis will focus particu- 
larly on judicial standards concerning instruction, teaching staff, 
and educational setting, including the nature and degree of the 
orientation of these standards toward the child,. the parent^ and 
the state. " 

This, analysis is generally confined to those -cases ex- 
pressly allowing or disallowing participation in various alter- 
lative learning arrangements in lieu of public or private' school 

o ■ 



^Arl?., Ga., 111.,. Ind., Kan., Ky. , La., Mich., liinh.'^ Neb. , N.H. 
I.e., ^?.D., P,R., Tenn. , , Tex. / Wash. / Wyo. 

•Crwm., Del., Idaho, Iowa, Me.., Md^^^v-Ma'S^^^^^ N.J., N.,Y.; Okla., 



'•:?-.».e word "parent" as- used' 'throughout this chafc^ter refers to any 
•erson m loco parentis' as to a compulsory school age child.. 



.attendance, it do'es not include those cases , permitting home in- 
.■ atruction or othet alternatives in isolated situations where re-" 
quiring attendance at school has been ppsitively determined to be. 
unreasonable or harmful to the child.* Nor does this analysis 
■include reference to those cases which may/in fact, expand access ; 
to or discourage the utilization of aXternative learning arrange- 
ments, by findings concerning matters unrelated to educationail 
program standards taut which, nevertheless, may be c'entral tO' the 
viability of alterna-cive programs, such as, cases involving i 
the application of health regulations , zoning ordinances ,5 taxaUon^ 

^ ' '■ — ' ' 

• 79?''n2???^^:r,^'' in re Richards. 25-^ App. Div.^ 922, 7 K..Y.s' 2d 
722 (1938) the court held that a mother who iaughi her eiaht 

nSal?^fH^5''''/^'^°'^^ ^^•^ competent to do sfcoSld nof be 

fa.iling to send the child to school where to do so 
would have required the child to walk 1-1/4 miles . (to thrnearSst 
^^^l f^Z^X^'-' ^^^^^ poorly miinta^JnefLl^^ 

5 . ; 

St. Joha's Roman Cat holic Church Corp oral-ion v. Town of ^ 

Darieu^l49 Conn. 712,' 184 A. 2d 42 (1962). 

f±r^i-<^}^^ "^^""f reasonable grounds for the separate classi- 
fication of private and parochial schools', which' were not subiect 
^°^^^/PP^°^^l.°f the planning commissioA or the legislative 
body of the municipality, from public schools which were subjected 
Jh.J''JH^'-''^ regulations. Therefore, the zoning ofdinanci ?^u??Jng 
a soeSal^S^ii^r- ?°^,^°^=truction of a parolhial school obtJS^ 
JonE 5-2 P?™^t order to establish the school in a residential 



6 

p. 



of IL iLiitt Ll ^t^^ valuable consideration" within meaning 
Of the statute exempting private school property -from taxation 
usf^'re^eJr.rS °^ Valuable consideration is received ?^? i?s 
no^^ K ?° income receive-d for nonschool purposes, and did 

no^nr^-J''%^"^I-^"^J^^ ^^^^g^s received, by a piiJate 

nonprofit- educational institution. ) t^i-xvate 
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or transportation*^ provisions., or determinations affecting private 
school participation in various state programs.^ - 

Expansion of the Permis sible Learning Arrangement... 
. '• ; The /expansion hy. judicial decision of the permissible . 

learning arrangements has occurred in two major ways: directly 
through interpretation of^the terms of compulsory , attendance 
statutes, themselves, or relate^ provisions of the state education" 
code; and indirectly by refusLl to make findings of noncompliance 
•.with the st^atutss in situaticjns where the defendant parent-or 
. child i^B concededly ^not actin'g in accordance with any of the- 
.^options literally described in the face of the statute. The first c 
these categories is, of courL the more significant, but the 
second ^also has. impact on thfe extent of allowable deviat;ion from 
conventional educational nois. We will explore judicial expan- 
sionist activities, both direct and indirect, by examining the 
three principal modes courts have used: expansion by interpreta- 
tion of the attendance and related statutes, expansion by use of 
procedural findings and expansion by limiting state regulation of 
private schools. . - 

see Rhoades y - 3011601 Distric t of Abinaton Tnwn.hSp, 424 Pa. 202, 
^3 /A. 2d 33 (1967) (transportation of- r-hUri^c^r. =4.4.^,,^,- ^ ' 



i;? i^fS^tutxon^allowea) ; contra, Epeldi v. EnSe?Sn"^ "! l^^T 



390 dflfl P oy aan L' ^t^'*' ^pei-Qi v. hnqeiJcma . 94 Idaho 

MoA ofsuih';'upil°s ifflnl^. U.S. 9S7^1^72?, transporta- 



District V. Kheeier. 408 S.W. 2d 60 (S Ct Mo 

oSal^Jcholl^to'a ^l^^ ^P^^^l- ^^^^hers inio ihf pare-" 

cniai schools to give speech therapy was not a use "fo'- -f-h*. 

f "^Ti^l^f Pubiic>cELls","ei'tSir?he'm;ani:g"^r 
Uwfal.') ■ ^t^te's constitution, and therefore was not 



11^9 - 



A. Expansion hy Interpretation of the Attendance " 
and Other Related Statutes 

Most judicial interpretation expanding the learn- 
ing arrangements permissible under the compulsory attendance 
•statutes has centered on cases involving either home instruction 
or aspects of the.publiG school system. The former are more 
numerous, more colorful, more significant in terms .of -impact / 
for the individual child and-parent, and, ultimately/ more impor- 
tant in terms of influence on future, directions. 

1- Home Instruction Cases 

' ^ell over three-quarters of a. century, 

state courts have been called upon to determine whether home . 
instruction or similar arrangements are permissible under com- 
pulsory attendance statutes which do not expressly permit or 
prohibit such arrangements. Many of these cases, including the 
first one which was tried in 1893,^ turn on construction of 
terms such as. "instruction elsewhere" or instruction otherwise". 
The more difficult ones, which appear mostly in this century, ■ 
involve judicial attempts to extrapolate the legislative intent 
underlying compulsory , attendance statutes which provide merely 
for attendance at a "private school", without definition, in lieu 
of .attendance at public school . To properly appreciate the 
development of this case law, it is useful to" consider these 
cases in a chronological perspective. 



9 

Commonwealth v. Roberts . 159 Mass. 372, 34 N.E. 402 (1893). 
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, ■ - .\. . ■ The first case to be decided, the Massachusetts 

. case of Congngnwealth v. Robe-rts^° left a theoretical legacy 
which has reappeared in numerous subsequent cases interpreting 
the compulsory attendance laws: "The great. object of [the compul- 

. sory attendance] provisiorvs of the statutes has been that all i 
, children be educated/ not that they be educated in any particular 
way." 1 in interpreting the statutory provision allowing an ' ' 

; exemption from school attendance for a child who "has been other- 
wise instructed for a like period of time in. the branches of ' 

. learning required by law to be taught in the public schools" , 
the Massachusetts court stated: 

[I] f the person having a child under his 
control, instead of sending him to a public 
school or^to a private, day school approved 
by the school committee, prefers to have 
him instructed otherwise, it will be incum- 
bent on him to show that the child has been 
instructed for the specified period in the 
''k^^^''!*^ branches of learning, unless the 
cnild has already acquired them. This per- 
mits instruction in those branches in 
. . <• schools or academies situated in the same 

- .■, S^^y or town,, or elsewhere, or instruction 

Dy a. private tutor or governess, or by the 
parents themselves, provided it is given 
m good faith and is sufficient in extent.-^^ 

In enumerating the programs that may constitute 
being "otherwise instructed", Roberts goes further than many 
subsequent similar decisions which. have limited themselves to 



•'•^ISg Mass. 372, 34 N.E. 402 (1893). 
159 Mass. at 374. 

12 
Id. 
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. determinations of^ whether home instruction is allowed. The 
opinion does not delineate the two bases it sets forth for 
•determining when the terms of the statute have been met: instruc- 
tion which jLs given. "in good faith"'and which is "sufficient in 
extent". Note that the Massachusetts compulsory attendance 
statute now requires that being "otherwise instructed" must be 
approved in advance by the superintendent of schools or, the . 
school committee. The case of Commonwealth v. R^nfr-.^ ^-^ held • 
that merely providing home instruction in the branches of learn- 
. ing required to be taught In the public day schodls without ob- 
taining such prior approval, constituted no defense to prosecu- 
tion under the compulsory attendance statutes. While Renfrew 
apparently accepted the Roberts finding that the statute does 
not require education in "any particular way" nevertheless only 
. education pursuant to a particular system of approval vi 11 be 
satisfactory. 

The next major case in the area built on the 
Roberts reasoning. The Indiana Supreme Court, in State v, Peter- 
man,14 ^^^^i^^^^ that the purpose of the compulsory attendance 
statute in its. jurisdiction was "to secure to the child the oppor- 
tunity to acquire an education, which the welfare of the child 
and the best interests of society demand "^^ (emphasis added). 

13 ■ 

332 Mass. 492, 126 N.E. 2d 109(1955). 

14 ' . ■ • - 
32 Ind. App. 665, 70 N..E., 550 (1904). 

732°(?90i)!^ q^Q^i^g Stat e v. Bailey , 157 ind. 329, 61 N.E. 
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• Although not directly addressed/ it is evident from the opinion 
that the parent has free rein to determine the child's welfare 
^provided this is done consistent with society's interests. As is 
■typical not only of cases in this area but of law/ generally, the 
child's, own view isn't considered. 

In Peterman, the court found that a parent, in 
-good faith, employed a teacher formerly employed in the public 
schools to teach his child all the subjects taught in the public 
schools during regular public school hours. The child attended 
the teacher's home regularly every school day, and/ according to 
. the findings of the cour*-, received instruction equal to that 
Which could have been received at the public schools. The 
Indiana statute, however, specified only "public, private or 
parochial" schools as alternative learning arrangements for. pur- 
poses of complying with the compulsory attendance requirement. 
Furthermore,^ it emphasized that "no child in good mental or physi- 
cal condition shall for any cause, any rule or law to the con- 
trary, be precluded from attending school when such school was 
in session. "^^ 

As the court noted, the "whole question" in 
Peterman was "what is a private school" . Whatever the nature of 
a private school, the .jury at the trial level returned a verdict • 
of not guilty. On appeal, the school officials disputed the ac- 
tion of the court in refusing to give the following instruction 
concerning the definition of "private school": 



-^70 N.E. at 550. 
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. A private school, within the meaning of 
. .. the law under which this prosecution is 

, conducted, means a reputable person or 

persons, who possess the necessary quali- 
fications as teacher or teachers, or. in 
which such teacher or teachers were pro- 
vided, and w^o have the proper equipment 
for conducting such a school, and who 

^°^°j^^^em|^lves out as conducting such ' 
To this contention, the court in Petennan replied: 

- think- the instruction was properly re- 

fused, because it is radically wrong. A 
school, m the ordinary acceptation of its 
meaning, IS a place where instruction is 
imparted to the young', if a parent employs 
and brings into his residence a teacher 
for the purpose of instructing his child 
or. children, and such instruction is 
given as the law contemplates, the meaning 
and spirit of the law have been fully com- 
plied with. = This would.be the school of 

. the child oc children so educated, and - 
would be as , much a private school, as if 
advertised and cond-ucted as such. We do 
not- think that the number of persons, 
whether one or many, make a place where 
instruction is imparted any less or more 
a school. J-o 

Thus, the home instruction arrangement in Peterman given by a 
capable teacher was a "private, school" within the meaning of the 
statute, even ^ though the teacher did not "hold herself out" as. 
keeping a private school, had no regular fixed tuition, nor any 
school equipment;, and made no arrangements to take other pupils: 

, The fallacy of tTi6 state prosecutor's argument, 

according to the court, lay in the assertion that "the law has 
to do with the w ay or place -where a child shall be educated". 
^^Id. at- 551. 

'''id. 
19 

Id. at 552. 
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, . The court concluded that the desired end - "to secure to the 
. child the opportunity to acquire an education" - and "not the 
means or manner of attaining it, was the goal which the lawmak- 
.ers v.ere attempting to reach": 

, * ■ . -he [compulsory attendance] law was made 

for the parent, who does not educate his 
child, and not for the parent who employs 
a teacher and pays him out of his private 
purse, and- so places within the reach of 
the child the opportunity and means of 
' acquiring an education equal to that 
obtainable in 'the public schools of the 
state. 20 • 

Twenty years later in the case of Wright v. 
21 . ^ 

• State , the Oklahoma court interpreted the phrase "other means 

of education" fomid in the Oklahoma compulsory attendance statute 
to permit home instruction in the case of a parent who could show 
that the child had been taught by competent private, instructors, 

• and was proficient in the subjects taught in the 'public schools ' 
to children of similar age. As in Peterman , the decision centered 
around instructions to the jury profferred by the plaintiff school 
Officials. However, in Wright the instructions were given by the 
trial court to the jury which convicted the parent of violating 
the compulsory attendance law. On- appeal, the court found that 
the instructioij^ concerning teacher qualifications, length of 
sessions, and fo^rse of study were erroneous. In reversing the 
lower court ddtision, the court stated: 



•• ''id. 

. "^21 Okla. Crim. 430, 209 P. 179 (1922). 
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Under the terms of the statute and under 

^ P^^®"t may have his '. 

children- instructed by a competent private ' 
, , tutor^or educated in a sectarian or other 

. , , . acfcredited school, without a strict adher- 

' ence to^the standard fixed for teachers in 
' . . the public schools of the state. The 

statute makes no provisions fixing th^ 
. -qualifications of private teachers, or- 

teachers m private schools or academies, 
. or to pres-cribe definite courses of study", 
•in such cases. Of course, if such schools • 
. . "^struction were manifestly inadequate, 

or such instruction v.-as furnished for the 
sole purpose of evading i:he proper educa- 
■ °? a child, the statute could then be 

properly invoked. ^2 - 

Although the court indicated merely that the 
instruction must not be "manifestly inadequate", i^ concluding' 
its opinion, it further ..tatec? that whether such independent faci. 
lities .for education are "equiv&leht to those afforded byUhe 
state, is a question of fact for the jury", and, like the deter- 
mination of whether such facilities are supplied in good faith, is 
not a question of law for the court. its predecessors 

Pete^ and Roberts, the Wright opinion offered little or no 
criteria for the determination of "equivalence"" or "good faith". 

Again, like its predecessors, Wright is a 
decidedly parent-centered case, and contains no discussion of 
whether the mode of education was,, in fact, in ^the- best interests of . 
the child involved, in this connection, note teh Court ' s." statement 
of the facts in ths case and its corrar.ents on them: " 

^^209 P. at 180, ^ • 

^^Id. at 180-181. 



146 



-140- 



The parents were . members of the religious 
sect known as Seventh Day Adventists; " and 
testified that they were desirous of train- ■ 
mg their children to become missionaries 
and ministers , and claimed that- the training 
and moral influences- in the" public school 
there were not favorable to that end. For . 
tnis and other reasons they decided to give 
this- child instruction at home, in lieu 
■ ???if*' ^^^""^ training. So long as ; 

Vh?nS ii ^ education was not neglected, we'^ 
think these parents, under the Constitd?;"- . 1: 
tion and Idws of this state, ha'd a right^^to'- 
manage and supervi^se the education of their • 
child. If done in a fitting and proficient 

'JS^'J^f: "^5® is at all convincing 

that ..he education of this child was being 
•in any way neglected. ' It seems to us that 
* the,, state misconstrued ths scope and spirit 
of rhe statute upon which this - prosecution 
v/as based.''" 

Approximately thirty years later, a landmark 
decision Illinois provided the fullest judicial articulation 
to date rega\;ding home instruction as compliance with compulsory 
attendance lawV- In People v. Levis on-^^^h. Illinois court held 
that Where a sev^en year old girl received regular instruction 
for five hours a diy f rom hei: mother who had had two years of 
college and some training in pedagogy and educational psychology, 
and where the child showed a proficiency comparable to that of 
average third grade . students , that child was, in effect, attend- 
ing a "private school" within the, meaning of "the Illinois compul- 
sory attendance statutes and, therefore, -er parents' conviction 
for violation of the attendci^.e law was erroneous. 



24 



Id. at 180-. 



25 



' 404 111. 574 , 90 v;.E. ^d 213 (1950) 
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• ^. c6htending that the State had failed- to 

. prove that the child was not attending a ""private school" within * 

the intention of the leaisl a^-n-ro *-uA r,^ a. 

uiic xegisxarure, the parents argued that 

... a school, in the ordinary meaning of 
■ -m^ ■ a place where instruction is^- 

- imparted to the young,, that a number of 

- J'^^^^-^^.'t^e 'Place is; a school; an^ • 
■ • ' ■ • ^y re.ceivihg^ instruction^ in her home in 

. ^??,^anne^ shown by the evidence, the , 

V .- '^hild was attending a private school. 2«. 

The court adopted this 'argument: and further elaborated the 'earlier 
reasoning of Peterman ; 

Compulsory education laws are enacted to ° ^ 

- J^^i^^r natural obligation of the par-. 

- Sn^K?° ^f°'''-*^®.^'' educ^tidn for, their young, 
an obligation which corresponds to th^ 
parents' right of control over his child. 

• - . fgf I'^J'^r.^^'^h ^-g- 390, 400,.. if' 

S.Ct. 625, 67 L.Ed. .1042;\ij23r 'Phi.'r.u- . • 
• ^^;l?f^^ ^hall bl'eluca^^^^ 

that they shall be , educated in any particu- 
lar manner or place [citing Roberts] ... - 

- we think the term "private sHHSHTT when 
read m the light of the manifest ob'ject 

. to^be attained, includes the place and 

instruction given to 'this * - 

child. The law is =not made to punish 
those who provide the-ir children with 
■ , instruction equal or superior --to that ob- 

' m thfe public schools. It is made 

in so finding, the court. emphasized that' it did. not imply. that ' - 
pare'nts may, i ".^nder a pretext of instruction by a private tutor 
or by the pareitts themselves ,^ evade their responsibilities- to . 



^^90 N.E. 2d at 215. 
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^ : ■ • 

educate their children", The Lfevi^ opinion offers very little 
guidance regarding the "quality and:"chara'<rter" af instruction ' 
required to rendejr-liome instruction acceptable. Pres'umably , ' 
however^ its :'statement that parents have no right to deprive | 
children of. "educational advantages, at least commenilirate with . 
C the -sl^andards prescribed for the public schools'" 2? establishes" ■ 
• the minimal level of acceptable' quality' and character. 

■ " ' Since the. court found that the evidence 

was insf^^ficient. to sustain the conviction of the parents, it' 
refrained from consideration of the ctntentioh that the sta- ^ ' 
tute was unconstitutional;- It is uhclear from the opinion 
whether the parent.' s assertion of' unc9nstitutionality was 
. premised oh the fact that the,.lllinois statute did not" expressly 
permit home instruction, or' on a contention that the statute was 

unconstitutional as apg)lie^d to"them because of their religious 

" . . 30 ' ■ 

convictions. 

90 N.E. 2d at 215. The courf stated: "Those who prefer this 
th! a^substitute for attendance at the public school have 

^SL^*^^'' °^ showing that they have in\good faith provided an 
- Vhl^r^f course of instruction in the prescribed branches if 
the evidence fails to show a type df ' instruction and discipline ' 
^JTJ''?^ required quality and character. No parent can be 

L- ? """-^^^ ^° deprive his "child, of educational advan-" 
Zt^ ■ ^^^^ commensurate with the standards prescribed for ' 

the public schools, and any failure to provide such relief is a 
matter of great' concern to' the courts . " 90 N.E. 2d at 215-216.:.. 

^^90 N.E. 2d at 216. . ' . , 

' 30 , . ■ ^ ■ 

The appellants were Seventh Day Adventists and believed "that 
•the .child should not- be educated in competition with^ other child- " 
.ren because it produces a pugnacious character, that the neces- 
sary atmosphere of faxth in the Bible cannot be obtained in the 

child slife, the field or garden is the best schoolroom, the 

?n M J "f/,- f o^!^ teacher, anld nature the best lesson book". ' 
Ni.E» Za at 214. 

/ ' ■ ' . . . * . • ''' ■ 
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The dissent in Levison predicted serious prob 
leias of enforceability of a compulsory atteadartce statute con- 
Jstrued in the fashion of the majori\ty and also Worried ^hafper- 
■ matting s'ach- arrangements would ,causb the public schools to lose 
: the "power, prestige,. and jurisdictioi\, which is now theirs" -^"^ ■ 
: The majority didn't, seem alarrted -over these issues and made nc5 • 

real effort to refute them. . . \ 

. 'V' . ' • ^While-most commentators would , probably agree 

with the result in. Levison , and perhaps wkh its reasoning as 
' w^ll, the majority's construction of the statute is unsupported 
. by the legislative 'history of the enactment. Illinois' original 
compulsory attendance law of 1883^^ did provide tha.t a child 
. . coul.d-be instructed at home, hut this provision was repealed by 
ah amendment ,in 1929^^' which re-wr^ the statute incorporating 
all the earlier .provisions regarding attendance except for the 
. home instruction provision. Thus, Illinois was probably the 
wor^t possible jurisdiction in which to make the arguments, the 
Illinois court adopted. "^^ 

>^ . . . *■ • ' 

.Shortly after the Levison- decision, the New 
York- courts in People v. Tumer ^^ followed ,an analogous line of 

il ~ — ' 

90'N.E.- 2d at. 216. ; . 

•^^111. Laws •1909,, p. 342 §274. 
'33 

111. Lav?s 1929, p. 726 §1. . . - . * 

34 ' 

gee, -generally, "Private Tutoring, Compulsory Education and 'the 
Illinois Supreme Court", 18 111. Chic. L. Rev." 105 (1950). 

•'^98'N.y.3. 2d 886 (1950).. 
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^ . reasoning to a suni^ In a ^rather cursory opinion 

Citing only Wright , Levi son and Pjerce v. Society of 3 istars.„^^ 
-the. court reversed a finding of the Children's Court convicting 
. •.parents of a violation of the conipulsory^attendance statutes ' 
for failure to s'end their c^mBulstyr^^'school age . children to 
school. •InJJ^u^.^seh'5'ol attendance, the ,children were being 
•^J^strx^ctga^ home h?y their mother. The Children's Court had 

refused to admit the parents' offer of proof regarding the ' 
;.,character-of -the instruction and the mother's competency, to 
instruct on the' ground that the question of the equivalency. of 
the instruction -to that qiven in the public schools Was not in ■ 
V issue since the mother was not officially certified to teach. 
The highei' court found that this proof should have been accepted 
and granted a new trial: "Provided the instructidn given is - 
adequate and the sole purpose of non-attendance at school is 
not to evade' the statute, instruction given to a child at home 
^ by. the. parent, who is competent to teach, should satisfy the. 
-requirements of the compulsory.^education law."^"^. The finding 
of the court v^as influenced by the terms of the New York atten- 
'dance statute ^llowing a minor to attend "at a public school, or' 
-elsewhere" providing that instruction "substantially equivalent" 
to that^ given- to children of like age and attaininents at the 
public school is given by a "competent teacher" ^'"^^ The New York 



^^268 U.S. 510, (1925). 
^^98 N.Y.S. 2d at 888. 



38 ' 

N.Y. Educ. Law §3204 (1) & (2) (McKinney 1970). 
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■ statute, the court noted, was "obviously broader" than the statute 
interpreted by Levi^ .^^^ • 

viously central issue as to whether, for purposes of the^ relevant 

tatute, one could be "coirpetenf to teach withdiat being "certi- 
fied" to teach was simply ignored. \,\ 

The Turner court did not provide any standard 
for determination of the nature- and sufficiently of instruction ' 
Which would be required to -satisfy the " substantially equivalent" 
. . req'airement. several subsequent case's have addressed this issue 
.. without any success in resolving it. Typically, a cobrt simply 
recites the. facts concerning the child's home instruction and 
,x^^nnounce..that they' do or co not constitute "substantial 
equival^ce-t-o wfiat the child would receive in the -public ' ' 
• schools. 4° - . . . 

' . ■ ■ < 

Almost twenty years after the Turner decision, 
New Jersei^ became the sixth and most recent jurisdiction to per- 
mit home instruction , by judicial construction of its compulsory 
att:endance- laws . , In .construing/the term "equivalent instruction 
.elsewhere" to require drily a showing of academic equivalency , the 
court in , State^ ;^^,^ assa^ 1 overturned its oft-quoted earlier 
decisions in Kn ox v. O'Brien^^ and Stephe ns .v. Bonahart ^^ . 

f/98 N. Y.1S. 2d at 888. 

40 "'^ • 

Cf. Shapiro v. Dorin, 99 n.y s 2ri s-?n fOKrw • ^■u , 
69 Mis— 2d 400, 330 N -:y.S. 2di' (1972K ^^^^ ^ ''^''^ IlLre Foster , 
41 

95 N. J., super. 382, 231 A. 2d, 252 (1967). 
42^-- 

7 N. J.. 608, 72 A. 2d 389 (1950) . . . 

43, r. 

.15 N,J. Misc. 80, 189 A. 131 (1937). 



had established such burdensome standards for equivalency as to , 
essentially foreclose all access L home instruction as an • 
acceptable learning arrangement in| lieu of school attendance. • 
.[ '^'^^^^^^^ clearest statement in any . "juris- 

• diction Of the vijew that academic similarity alone could not 
establish equivalence: "The-entirej lack of free association with 
other Children being denied to [the jchildren in the case] by 
design- or otherwise /.which is afforded them at public school, : - ' 
leads me to the conclusion that they are not receiving education " 
equivalent to that . provided in the public schools. "^^ 

, Despite these precedents,, in Massa . the stVte 

. prosecution had stipulated that a child could lawfully be taught ' 
at home and also that the parents need not be certified teachers . 
in order to give home instruction. Haying so stipulated, the 
•prosecution then emphasized .the criteria for equivalency developed 
in the earlier decisions, and contended' that the parent's lack of 
background for teaching and the lack of social development of 

^^^^ ^ ""^^ taught alone rendered the hcrae instruction ^ 
44 — ' 

^72 A. 2d at^392. Moreover, the Knox court demanded strict 
equivalency of teacher qualif icati5nF~with those rSui^edS^ the 

Although the mother in Knok held tS? degrees one 

founS%^^riSP"'^"'',?£.^^^ teaching techniquel and methodJ? ?t 
found that the.qualifications possessed by the parent were "nn 
equal and hence, not equivalent" to those then n-cessa^ to tel.h 
th^ elementary, grades of the public schools? ^ '^^^^^^ ^o teach 
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unacceptable.. However, in finding for the parent, the court 
.rejected this argument entirely and repudiated its earlier 
decisions stating that the Knox interpretation of the word 
"equivalent'; to include not. only academic equivalency but also 
. equivalency o; social developinent, "appears untenable in the face 
of the language of our own statute and also the decisions of 
other jurisdictions'.'.?^ 

. Under the Kno x rationale, in order for 

children to develop socially it wou]d be 
necessary for them to be educated in a 
group. A group of students being educated 
in the same manner and place would consti- 
tute a de facts school. Our statute pro- 
'^^^^^ ^^^t children may receive' an equivalent 
education e lsewhere than at school , (empha- 
/ SIS added) 7^^ , \ ^ 

After analysis of the case law in various jurisdictions, the 
court concluded that 

to hold that the statute requires equiva- 
lent .social contact and development as 
well [as academic equivalence] would 
emasculate this alternative and allow 
. grotip education, thereby eliminating 

Private tutoring or home education. A 
statute is to be . interpreted to uphold its 
validity in its entirety if possible . I . 
this IS the only reasonable interpretation 
available m this case which v;ould accom- 
plish this end.^' ; 

Massa is not so much a recognition of an 
inherent right of parents to choose a mode of education for their 
child, as it is an attempt to adhere to legislative intent and 
^^231 A. 2d at, 255. 

46_, \: 

Id. 

^?231 A. 2d at 257. 
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established rules af judicial interpretation. Clearly, in the 
broadest sense, the difference between Massa and its predeces- 
sors .is simpiy that in Massa the court finally decided to pay • 
^ore attention to the words in the statute than to explicating 
soi^ philosophy of child development. Massa does evidence' an 
attempt to insure that the child is indeed provided with an 
adequate means of education, in the. sense of one that is aca- ' 
-demically equivalent tg that provided in the public schools. 
However, ks is true of all the other cases noted above, the 
court makes no attempt to determine, that the mode of education 
is the one the child would have choseh himself or herself. 
2 . Public School Cases 

In commenting on case law esrpanding the types 
of learning arrangements which may be utilized to comply with 
compulsory attendance laws, brief mention should be made of the 
few reported casei in several jurisdictions interpreting their - ■ 
education statutes to pennit innovative programs within the pub- 
lic school- system. ,. For example, in one of the first in a series 
of challenges to non-graded public school systems, the Michigan 

court found in Schwan v. Board of Education of Lansing School 

- 48 ■ ' """^ 

District , that a statutory grant of discretionary authority 

.to the board of education^^ was sufficiently broad to. encompass 
48 

27 Mich. App. 391, 183 N.W. 2d .594 (1970). . . 

^ Mich. Comp. Laws §340.583 (Stat, Ann. 1968 Rev. §15,3583) provides 
Every board shall establish and carrv on such grades, 
schools arid departments as it shall deem necessary or 
desirable for the maintenance and improvement of the 

schools; determine the courses of study to be pursued 
and cause the pupils attending school in such district • 
to be taught in a such schools or departments as it mav 
deem expedient. : 

155 
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the establistunent and operation of completely nongraded programs, 
in the elementary" school s.^*^ ■ 

•In another -forerunner case, this one an. early 
challenge to a "dual enrollment" program, an Illinois court in ' 
Morton v. Board of Educ..tnnn r.i= .^ e city- of Chicaao ^^ held that 
the state compulsory attendance statute permitted- part-time 
enrollment in a public school and part-time enrollment in a non- 
public, school program under a "dukl enrollment" arrangement so 
lor.g as the student ^-.eceives a complete education. The dual 
enrollment program was held consistent with the compulsory 
attendance provision since 

f^l^y ^hi Id within the ages of? and 16 

years IS required 'to attend some public 
school m the district wherein the child 
resides the entire "time it is in session 
/ during the regular school term' unless 

the child falls within one of" the' four 
exceptions. In the event that, the chfld^ 
does come within one of -the exceptions 

n^ce^sary that lie 'attend some 
> public school in the districJt wherein [he] 
■ resides the, entire time , it is in session ' 
(emphasis added ) .^'2 - 



50 . , c 

r./!L^'^C ^? ^^J^^' •'^his was so even though other provisions 
?.L^ i^'^T^ ''^'^^ dealing with compulsory education gavl the 
t??c?. .nf""^?- °£ district: except primary dis- 

tricts, gpecific authority to establish ung raded schools for 

JSvI^'lfLrsonf "T — delmed ?o'Se-diso?derly 

juvenile persons. .Mich. Comp^-iiaT^ §340.745 and 340.746. 

69 111. App. 2d 38, 216 N.E. 2d 305 (1966). 
^^2.r6 N.E. at 308. 
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However/ a Missouri court^ reached a*^contrary * 

opinion in Special Dist. for Educ. & Training of Handicapped Children 
' ' 53 

V. Wheeler and interpreted the language- of its compulsory 
attendance statute' requiring thatr-a child "attend regularly some 

day school/ public/ private, parochial or parish" to mean that a 

. >• - 

child must attend a single school the entire time the school is r 
-open during the regular school term. The dissent objected 
.strongly to thijS/ asserting that the word "some" does not always 
mean "single" and citing precedent for that proposition. It 
is interesting to note that a number of other jurisdictions use 
the same language as that contained in the Missouri stitui:e but — 
• none of these other statuces have been, subjected to judicial 
scrutiny. 

B . Expansion By Procedural Findings 

In. a number of jiirisdicitons, individuals seeking 
to Utilize innovative learning arrangements not expressly per- 

0 

mitted in the compulsory attendance statutes have benefitted from 
. burden of proof findings or from procedural errors by the state • 
prosecution. For instanc^:^- courts have held that/ as in the case 



^-^408 S.W. 2d 6(S. Ct. Mo. 1966) 

.^^Thus/ the 'court held that wftere a public school district pro- 
vided speech therapy for parochial school children in buildings 
maintained by the public school district ^and parochial children 
who desired such therapy were released from school for part of 
their six hour day^ such practice violated the compulsory atten- 
dance law requiring each school child to attend school regularly 
for six hours in the school day. 

^ ^ Walton V. Uni::ed States Steel Corp. , 362 S.w. 2d 617, 625 (S. • 
. C,t. Mo. 1962): "The term ' some • is uncertain in its specifica- 
tions. ) . . • . 
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Of otbo^ criminal .-..ffetises, where a negative aveJent is an 
essential part of the description of an offense, silph averment 
must be made, and mu.^t be sustained by evidence.^S ^\a?hus, the 
=o«rt in- State_3^^ observed that the ^tatUory duty; 

with which, parents . were charged in the Missouri compulsory attend 
ance law Was stated in two parallel and co-ordinate ' clauses , 
connected; by the simple conjunction "or", in the same sentence: 

in -^>,ri?f ^^^ expressed and imoo'Jed 

. • rferP^-^^^l^^' is either (1) to cause \ 
l^^ll^''^i^^''--'^J^thin thi-itated age range) 
' Jess ^h^n f^^^'^^^fl^- day schoolj not ^ ^ 

selsi^r nr^?. ''^''^^^ ^ '"'^ school is in 

sessior. or (2) to provide such children with 

to that, given children of the same age in 

■ clLri''°is -^^J^^ locality; and it is 

Ci-ear ,.o us . , . that a violation of that 

both statutory alternatives are negativedfss 

Paced with a similar statute and the sircilar 

failure of the scate to allege and -rove that children were 

. .neither attending public or private school nor receiving some 

SiS^li!'2f lo^l^ ''cl ^^i^'^'''^' Stat^.- 
1^8 N.C. 5 91/125 q p inT noo??* ^^^B) , State v. Johnson . 



Turner 12] L f ^^^^^ed and defihed, See^-People v. 



^"^310 S.W. 2d 304 (S.Ct. :Mo. 1958)'. 
^^•Id. at 303. 
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other means of education, the Oklahoma |court in Sheppard v. 

■ \ 59 • • • \ • ■■ 

Statf— -he-l-€Ut.hat.J:he state failed to m'ake out a prima facie 

case of a violation of the compulsory attendance statute and the 
convictions of the parents were reversed. 
• , ■ However, courts^ in two other jurifsdictions have 

comQ to somswhat different conclusions, finding that it is not 
always n>?cessary for the prosecution to allege and prove non- 
compliance with all the statute's alternatives. In Stat e v. : 

61—-: - - - ■ : ■ — ~~ 

^^iHShn^^l^the court iiot^^^^ while the primary -reference sec-' , 

• tion of the New Jersey compulsory attendance" statute provided 

62 ' 
alternative means for complying with the statute, a subsequent 

63 . " ■ t . 

section provided generally for liability for. failure to comply 

with the primary reference section, in determining' the inter- 

play;of these two sections, the court placed the initial burden. 

of proof on the parents, since 

.. . if the burden of proving a violation of either 
' of the two alternatives rests upon the State, 
.* it would be saddled wi,th a" fairly -impossible 



^^306 P. 2d 346 (Okla. Crim. 1957). 



60 

See also Commonwealth v. Meeks , 192 ky. 690, 234 S..W. 292 (1921) 
concerning a prosecution under the compulsory attendance statute 
m which the indictment was held fatally -defective for failure to 
negative the statutory exceptions: " 

^•^44 N.J. .142, .207 A. 2d 537 (196'5) . 

^^N.J;S.A. ISA; 38-25(1968). 

63 "■■ ' « ' 

"A parent, guardian or other person having charge and control 
of a child between the ages of seven and sixteen years, ,who shall 
fail to comply with any of the provisions of this article relat- 
ing to his duties shall be deemed to be a disorderly person" 
N.J. S.A. 18A; 38-31(1968). 
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task, for it would be, obligated to prove a 
negative proposition in circumstances in 
■■■ which the area of dispropf is extremely wide.^^ 

However, in accordance witfi the usual criminal procedural rule 
that the ultimate burden always remains with the .prosecution, the 
• Vaughn court held that once the parents do dome .forward with 
; evidence; the ultimate burden of persuasion | remains with -the 
State. 

. fact that cases involving compulsory attendance 

statutes are pften tried in juvenile/poiirts: ihe re procedural 
standards are frepentlv unclear and even mor^ frequently honored 
in the breach heavily influences these evidentiary matters. For 
instance, in F.sF. v.Duval County, the court rejected'the 
:parents' position that the lower court erred in holding that the 
state had made out a prima facie casse establishing that the' • 
children were in need of supervision as persistent truants from 
school based on the showing that they had failed to attend the 
public schiol^to which they had been assigned. The ' court- stated: 

The strict rules of law relating to the burden 
of proof and admissibility of evidence are 
\ ' - relaxed in proceedings of this nature 

[under the . Juvenile Ccart ActJ , and the trial 
IS usually conducted in a. somewhat informal 
manner. oo 

C. Expansion by Limiting the ■ Regulation of Private 
Schools. 

The nature, detail and enforceability of state 



■^^.207 A. 2d at 540. 



273 So. 2d 15 (S. Ct. Mo. 1973) 
Id. at 17. 



\ 

\ 



regtxlation Of the private school varies considerably\from juris- ' 
diction to jurisdiction and depending on the precise cbnfigura- " 
^ ^t'ion 'Of those .factors may expand or contract the utilization of ' 
variations which are alternatives for compliance ,ith th^compulsory 
attendance provision. Ever since Pierce v/ Society c.l^. 
established in 1925 that. the st.te may pz;omulgate reasonable\ • ' 
regulations concerning private schools so long as it permits. \ 
their existence, .ost. state courts have upheld the validity and \. \ 
reasonableness, under the state's police" power , of whatever . ' 
regulations were adopted. Those cases which have, placed limits 
on state regulation of the private schools have generally done 
so under circumstances where the regulations were so detailed and 
burdensome as to affect the very viability of the organization. 
For example, in Farrington v. Tolcnshiae/^ .^^^^^^^ ^^^^^ .. 

..held: -that the provisions of the Hawaii Foreign Language School 
Act were unconstitutional since the numerous provisions of the ' 
statute "give affirmative directions concerning the intimate and 
essential details of such schools, entrust their control >.o pub- 
lic of ficers and deny bath owners and patrons reasonable choice' 
and discretion in respect of teachers ,. curriculum, and textbooks." 

Other cases have restricted the regulation of pri- , 
vate schools where the regulatc.cy process was left to the unlimi- 
ted^ discretion of administrative personnel. For instance, the 
New York Court of Appeals in Packer Collegiate' Institute v .^ Uni- ' 

^^^273. U.S. 234 (1927) . And see discussion, \chapter 11, i^fra." . ^ 
"273 U.S. at 298. , ' " ' ~^ ' 
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y^sity of ^State .^f -New Yark^^ . d^^j^^^^^^ unconstitutional a ." statute 
requiring the regis-xation'of private nonsectarian schools' . " 
where 'the .Coimnissioner of Education- was give^i the power to gf ant ' 
or refuse such registration under regulations to be adopted by "V 
him with no -statutory guidance of ' ^ny kind as to standards . or. ' 
limitations. .The court found that .ander these d^rcuzustances/' the 
private schools •_constitutional right to exist was threatened; • 
Similarly, in State v. William. , the Supreme Court of North 
Carolina held -a. statute providing for the regulation of private 
business, trade and correspondencej schools invalid ;7~an"iir.p7r7^^^ 
missible delegation of ■ legislative' power where the statute 
provided no, standard^at all for the regulations^hich were to 



implement it. 



0/^:-':, Permissible-Learning ' \ 

• J Very few jurisdictions have given rise to judicial 
- interpretations of compulsory attendance statutes which so 
narrowly construe the statutes', as by holding that "private 
school" do^snqt include home instruction, for instance, as to 
V effect real "restriction on the extent of available learning 
arrangements. ;uid in. seVeralof those jurisdictions which do 
- have such decisions, one also finds interesting dicta which may 
^ suggest that a dj.fferent result would have been rea^ched given a 
..slightly different fact situation. 

^The leading case which (^oes make a very restricted., 
, "bonstruction of a compulsory attendance, statute by giving a •• 

^^^298 N;Y. 184,' 81 N.E. 2d 80 (1948) . ,:. ^ 

25 N.C. 337, 117 S.E. 2d. 444 {I960). 
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narrow interpretation of the . private school alternative, is a 
.New Hampshire court !,s decision in . State v, Hoy't ,^"^ In that 
case the coxirt found that the fact .that a child was instructed", 
and taught b:^ a private tutor in his own home in thfe -subjects ' 
required, to be taught in the public schools to children of the- 
same age war. no defense^ to a charge of failure to send a child 
■of school-age to public school or.tq an .approved .private school 

.• ■ . - . 0 ■ . ■■• 

required by the New Hampshire cdmpulsory attendance statute. 
In- upholding the attendance law as^'cons.titutibnal -within the 
framework of Pierce and against the 'claim' that it offended 
against the federal guarantee of liberty found iii t'he Fourteenth 

• ' t • - 

» ... • , V 

Amendintiht, the tSourt relied heavily on .the difficulty of 

effective supervision of home instruction arrangements': 

In the adjustment of the. parent '.s tight to 
choose the manner of his children's education, 
■ " and the impinging right of the state to Insist' 

that certain education be^furnished and super- : ' 
. . vised, the. rule Qf reasohable conduct upon the ; 

part of each towards the other is to' be applied. 
The stats must bear; the burden of reasonable. V 
supervision, and th^ parent , must of fer educa- * ' 
tional facilities which do ^ not reguife uhrea- ' ' 

souable supervision^. / . . 

, * If- the parent 'undertakes to make use of 

\ units, of education so small, or 'faciliti^s of 

such do\abtful quality, that, saiperyision thereof ^ 
would impose an unreasonable' burden upon the 
state, he offends against the reasonable provi- 
\ sions for schools which can be. supervised with- 

out' unreasonable expense. The state may require, 
\ ' not only that educational facilities be supplied, 
\ but also that they La so supplied that the facts 

in relation thereto can be ascertained, and proper 
direction thereof maintained, without unreasonable 
f cost to the' state, .Anything less than this would 

■ r- ' * 

84 N.H. 38, 146 A. 170 (1929). 



■ ■ ■ stat^ all efficient authority to 

• ■ ■ . . : ,^®5VJlate the education of the prospective yotina ' 
■■ population. 72 . . ^ 

Thus, while recognizing the rights of parents to 
. choose the manner in which their children are. to. be educated, the 
Hoit - decision i^- the >iost decidedly state-biriented in this whole " 
area. . The court • s priiicipal concern appeared to be that "the 
state is entitled to establish a system whereby it caabe known,, 
by teasonabl^ means, that the required teaching is being dbhe."^^ 
Again, as with all the. otfier .ca.ses^; the cpmpeting interests' to . 
. be resolved were seen only as those, of the state and' the parent ; 
Royt makes no reference to the 'rights of. th§ child. " , 

/ Th^, court rather .^.ummarily dismissed tfie' defendant 
parent's. claim that- th,e home tutoring wag adegu'ate, compliance 
with the statute: "The statute makes no sucfiTe^ception to the/- 
duty imposed.; . The only subafeitute ,fbf 1:he public school is an 

■ approved priyate school". This' Uteralrmindedm^ss led to the 

.obv^-ous conclusion: •: ^ . 

tlie defendants' al'legatio;is that 'said child ' ' 

was taught by a. private tutor in his own home' - 
could be construed to set forth attendance at a 
private school (see State v.. Counort . 69 Wash. 
.361, 124. P. 910) , there is no allegation that 
.the er.terptise hvs bssn designated as a private 

school /to be treatoid as approved within the- 
meaning of this tifclo' . Not having bee h approved 
a s required by the s tatute, it is not 'an annro^rZ^ 
. . private school' . ^ (e;-.nhaRis arirj^ri-pTt^ — 



-^^146- A. at 171. 
^^Id. at 172. 

"id. ■ • 



^ •' New Hampshire appears to be the only jurisdiction 
which, has considered it reasonable to; 'oipit the home instruction 
•alternative on the grounds of the possibly burdensome expense of 
state supervision ©£ such programs. 

: Although Hoy t has been cited "^^ for the proposition 
that home instruction is not within the meaning of "private 
school" ,. the last sentence.^of the preceding quotation indicates 
that even under Hoyt ' s strictures, private instruction may": be 



approvable if the authority which grants approval to "private 
schools" could be persuaded. And it is questionable whether the 
state could deny access to a learning arrangement if in factv it 
could be shown, by "reasonable means" £hat the required teaching 
is being done. 

In addition to its concern over the administrability 
of stat^ supervision of home instruction, the Hoyt court also 

^^'^^i^""'®*^ Preference for group, rather than individual educa- 
tion: 

Education in public schools is" considered by man 
to furriish desirable and even essential training 
for citizenship, apart from that gained by the 
.> study of books. The association with those of 
all classes of society, at an early age and upon 
a common level, is not unreasonably urged as a 
preparation for discharging the duties of a citi- 
.zen. Fogg v. Board of Educat ion, 76 N.H. 296, 299, 
82 A. 173, 175.77 " 

Although it was decided over half a century ago, the 



76 

•See Annotation, 14 A.L.R. 2d 1369, 
^^146 A. at 170-171. 
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Hojrt reasoning still prevails in New Hampshire. Ag rece/itly as 

1974, the state Supreme Court referred to it with ' approval in. 

'- ' "78 ■ ■ ' ' ' ■ / " ' 

In re Davis, a case involving allegations of. child neglect. 

Citing Hoyt> the Davis court summarily concluded: ' "I^ is no 
answer to a charge brought., under [the compulsory attendance law] 
that equivalent supervised instruction is given by - J private 
. .'tutor/'- . . ■ - . / 

There are series o^ cases in two other ^jurisdictions , 
Kansas, and Washington,, which have considered the iature of the 
private schdbl alternative irj compulsory attendance statutes , 
and have concluded that home, instruction and similar arrangements 
are impermissible. . ' ^' " 

In the most. recent Kansas case, Sta^e -v. Garber ,^^ 
the defendant father failed, for reasons of reiigious conviction, 
to send .his f ifteen-year-o).d daughter to' any 'f public, private, 
denominational or parochiajL school", as requited by Kansas_sta_tute. 
Garber followed earlier decisions in other jurisdictions and con- 
cluded that constitutional iprotection' is af^/orded only to beliefs 
connected to the act of woi^ship. The court/held that, since the 
compulsory laws did not directly affect the/ defendant ' s (Amish) wor- 
ship, there was no . abridgement of religiou^ freedom. .^,This reason- 
mg.was expressly rejected by H:he U.S. Supreme Court in Yoder v . ' 

114 N.H. 242, 318 A. 2d 151 (1974). / 

79 ■ ■ / 

19/ Kan. 567, 419 P. 2d 896, cfert. den./ 389 U.S. 51, 88 S. Ct,. 
236(1966). \ 



no- ■ \ . I 

commonwe alth v. Beely , 168 Pa. Super. 462, 79 A. 2d 134 (1951)- 
State V, Hershberqer , 102 Ohio App\. 188,/ 144 N.E. .2d 693 (1955) 
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Wisconsin, so the Garbgr decision would, be overturned were it- 
rendered today. Nonetheless, it deserves review because of its 
approach to the general question of whether, home instruction may 

be allowed under the private school exception. 

• ' ■ ' ■ ' ■ . ' - - 'I 

The child involved in Garber .was both enifolled in a 

correspondence course approved by the United States Offic^ of 

Education for private home study, and attended a school esta- 

formal education consisted of eight grades in the public sbhool. . • 
The court found that neither of these programs, "being essentially 
home instruction systems constituted acceptable programs within 
the meaning- of . the statute. "Even if the instruction given through 
them could be considered as instruction equivalent to that. given" 
• in a public, private, denominational . or parochial school", the ' 
court stated, "this would not be -[adequate compliance]' for the • 
reason that the legislature has made no pr'ovislon for such '' ' 
equivalent instruction as the basis for exemption" . V 

In arriving at <its decision,-, the court relied on its 
earlier opinions -in State y. Will ^^ and State v. Lowrv i^^ neither 



i^it^^ ^i^^"^!' prior to Yoder , Garber had lost signi-V 

ficance for the Amish since an .-exemption was provided in%968 by 
the Kansas legislature. Kan. Stat. Annot. §72-1111 (Supp. 1968). 

^^ns P. 2d at 900. ' . ■ 

^^99 Kan. 167, 160 P. - 1025 (1916) . 
191 Kan. 701, 383 P. 2d 962 (1963). 



-161- 



; of which was on point. Will held that a priyate school not 
meeting the standards of instruction applied to the public 
schools could still be a pennissible learning arrangement under 
the compulsory: attendance statutes.. Garber cited Will, which 
was decided in 1916, for its acknoWlid^ment that the truancy 
act prescribing an. enforcement procedure for the. compulsory 
attendance provisions was amended in 1903 by the elimination of 
a home study, exemption. ^ in citing LgWry, Garber noted: " [ Lowry ] 
applied the reasoning expressed; in Will and refused to approve 
.what .amounted to scheduled home instruction as an excuse for 
nonattendance in schools . . ."^^ 

In attempting to decide . whether the defendant parents 
were operating a "private school" by "instructing their children 
at home, Lowr^ had offered what was, by its own admission, a 
"sketchy" definition of private school 

" - ^ ' ' °^ opinion that any school in 

•order to- be classed. as a private school must at 
ol K.-I'fn^ the course of instruction requirements 
of [citing another statute], and the children 
must _ be taught by a competent instructor in the " 
English language for the prescribed time as re- 
quired by [another statute]., it is our further 
opinion that any parent who sends a child to a 

school.that does not meet these sketchy require- 
ments IS subject to the penalty provisions of the 
truancy act. m the instant case the defendants' 
attempt^ to operate a private school resulted in 
mere scheduled, home instruction . . .86 



In view of the legislative history of the Kansas prd- 

vision, especia lly the amendfnent deleting home instruction as a 

8 5 - ■ ' 



419 .p. 2d at 899-900. 

86 

383. P. 2d at .965. 
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permissible alternative, clearly the Kansas court would have 
. been better off with a d.:cl.3icn premised -solely on the develop- 
. ment of the statute rathe.- than o^ its own. murky precedents . 

In comparison to the Kansas decisions, the Washington 
decisions provide more interesting read ing!- i , and more curious • 
. outcomes. .The most recent ca^se, and onV which is often referred 
_to in a number of other c&texts, is State ex r el. Shoreline Schnm 
District V. superior rnn^gS Shoreline expresses directly what ' 
has been implicit in all the other cases discussed so far: that 
. the interests of the child,, as distinct from the freedom ("right") 
of the parent to "act in the child's interest", and certainly as 
distinct from any views the child might have himself or herself, 
need not be cons iderec|ln applying the compdlsory attendance 
Statutes. A. 

In determining :that the home instruction provided by 

' '■''^ P^'^"^" was n§,. instruction in a -private school, the Supreme " ' 

■ ■ ' "■''■•.V ' '■ ' ■■■■ • ' "■ ' ' ■ ' 

"87 ~ 

cerning institu^I^al struct^^- "ft ion" fh^ stY^^torv"' 
. requirements concerning the program of ins?ruc?ion must he 

schSc?"^ r°l?»"" """"^ "^"^ aefiS??Jon iZ-lrivIte ' 

MonopaE-sg^r. Jn j;^^ -oona 

o^M^ ■ 

paragraph of the uowry opinion makes it quite clear thai- ^ho 
instruction progralTB^uld have been acceptable tS ^ho f^,, °"'f 

"55 wash. 2d 177, 346 P. 2d 999 (1959), cert. den. 363 O.S. 814 (1960), 
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"court of Washington reversed the decision of the juvenile court 
which had found that the- interests of the ^child would be best • " 
served by allowing" her to remdin at home, subject to the.con- 
. , tinuing supervision of the court. The Supreme Court concluded 
that the system of home instruction could 'not qualify as a pri- 
vate school since the mother, who did all the teaching, did not ^ 
have a teaching certificate. 

As has been observed ".by other commentators,^^ one very ' 
surprising but nonetheless clear implication of the Shoreline- 
decision is the subordination, in effect, of judicial determina-. 
tions of a child's "best interests" to determinations made by ' 
school superintendents. The history of legislative activity in 
Washington on compulsory attendance is,, in many ways, illustra- 
tive of national trends. In the sixteen years since Shoreline 
was decided, the primary reference sections above have been' 
amended, four times. At the tiine the Shoreline litigation was 
com^ienced, not a word of the statute had been changed in almost 
half a century..' ^ = ■> ^ 

In reaching its decision, the Washingtoxi court cited 
its much earlier and oft-quoted opinion in State v. Counort . 
A recent study on compulsory attendance law^^ misreads the Wash- 
ington decisions , especially State v. Counort . and promotes a 
89 

dofof''Re?iaIon"^'';rS^°S^\''^''-' compulsory Attendance Law - Free- 
aom or Religion", 35 Wash. L. Rev. 151 (I960). 

90 

69 Wash. 361, 124 P. 910 (1912). 

91 ' 

r™„^^®^^"?®^ ^ Jordan, Legal Aspects of Edu cational choice- 

compulsory Attendance and S t ud ent Assignment rNOT.PP ^J^:^ Sgjj!''- 

It^slTp le^lnTltt ^'"^^'^ °' Administration, No. 4?" 
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distorted concept of "private school" for the purposes of the • 
compulsory attendance laws by citing only this excerpt from„the 

Counort opinion; - " 

• ' , ■ ■ .■ ■ ■ ' .. ' 

— ■ . ■ > o , " 

We do not think that the -giving of instruction bv 
a parent to a child, conceding the competency of . 
the parent to fully instruct the child in all that 

TnrT^?^?^ P'^^^'' schools, is within the mean- 

ing of^the law 'to attend a private school.' Such 
aorequirement means more than home instruction; 

■ . It "leans the same charactm- »f .^c hod as t he public 

°° ' I regular. ore^ an liid-jHd-jn stinq institu - 
tion, making a business of in...tru ctinq ■ childr-ir~ ^f 

■ school age £n the rea u l^id^tH dies and fnr- 

ITl .^^^^^^^'^ ^y the^laws dt this state ... ■Th.r. n,.y 
be a differeiice ±n institution and government, but 
the parpose and end of both 'public and private 
1% llll same - the education .^f children 

at hSi^S w^^?' ^^l P^^ont who teaches his children 
at home, whatever be his reason for desiring to do 

addedH^ '"^^''^^^'^ ^''''^ ^ (emphasis 

Focusing on this alone leads to an inaccurate conclusion, Even 
Cousort, which the authors quot- in part, does, not support such 
•a generalization. The Counort ;: stated directly: ' 

• ~"l!2f?,''^^^2^^ a_pr'-.-.f;e school may be maintained" in" a " 
private ..home m w/,...,ch Wa-a childrer of the instructor 
may be pupils. This provision of the law is not to 
be determined by i-.he pl/i,-.v, where the school is main- 
l^^lil "'V'-l^^ i^dlvldv ality or n.umber of the pupils 
who attend it. it .^s : be determined by 'the pSr|ose, 
intent ana charact,;;:": of the endeavor. 3 f f «/ 



92 

•Id. at 26. 
93 

69 Wash, at 364. 
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Therefore, clearly Cvunort does not e^ablish. an iron- 
clad rule that because of its ia.clc of certain institutional 
details- home instruction can rever.come within the definition 
of "private school" in Waslrc.gton. Moreover, Shoreline makes 
it clear that home instruction meeting certain statutory require- 
ments applied to the private school will come within the defini- 
tion of. "private school" fo:; purposes of the Washington compulsory 
attendance statutes. 

c • 

The California case of P eople v. Tur ner^^ should be 
noted at this point beca..e of its strict construction of the 
term "private school" fo.e-.os^^ expansion of thp permissible 
learning arrangements to allow hcat^ instruction by noncertified 
-eachers in a jurisdiction who.,e statute allowed home instruction 
by certified teachers and. attendance at a private school taught , 
by "capable", although .not necessarily certified, teachers. 
In holding that the ter^n "private school" connotes- institutional— - 
details similar to those provided in the public school, the 
court found that parents teaching their children at home and 
haying no state, teaching credential^ had violated the compulsory ^ 
attendance laws since they came within neither the home instruction 
nor private school alternatives. However, since the California 
statute specifically allows instruction at home by a private 
tutor or other person under certain circumstances in addition to 
private school attendance, this definition should not be applied 
121 Cal. App. 2d Supp. 861, 263 P. 2d 685 (1953). 
See In re Shmn, 195 Cal. App. 2d 683, 16 Cal. Rptr. 165 (1961). 
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to "private school" in those jurisdictions whose statutes only" 
specify private school attendance in lieu of public school. 
III. ' Suromary 

In summary, then, some courts have refused to construe 
the term "private school" to include home instruction or similar 
tutoring arrai>;jexi)ents when the home instruction did not meet ■ 
.one or more of the following requirements : 1) the parents, 
•or tutors, did not apply for the "approval" applicable to' ^ " , 
private schools; 2) the instruction was not given 
teacher, or, less often, by. .one whose competence could be judged 
other than by .evidence of certification; 3) the instruction did 
.. not meet statutory curriculum requirements; 4) the instruction 
was not given for an adequate number of hours or over a term of 
sufficient duration. . 

None of these requirements singly nor all of them in 
combination constitute an insuperable bar to utilizing the, "pri- 
_ vate schoo l.1. rubric_as_a_vehicle for non-traditional learning 
arrangements. With the exception of New Hampshire, which does 
appear to have certain requirements for private schools of an 
"institutional" nature, the case law of every jurisdiction which 
has reached negative conclusions on the issue, does, on a close 
reading, seem amenable to the possibility of having "private 
school" mean something quite different from the ordinary conno- 
tations of that term. 

, ■/ . 

Over a seventy-five year s.pan, courts in a half dozen ^ 
jurisdictions have expanded the permissible learning arrangements 
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to^ include alternatives not expressly contained in the compulsory 
attendance .statutes by interpreting the words "private school", ° 
and instraction "elsewhere" or "otherwise"^ to allow home instrucr 
tion or similar tutoring .arrangements . At' the heart .of all' such 
;„decisions is.;the finding that the object of the compulsory attend- 
ance statutes is that all children be educated, not that they be" 
educated in any particular manner or placSe, a^d" a recognition of 
theright of the parents, acting in good faith, to . determine , 
within limits,, the education of their child. ' . 

In essence, the courts are generally satisfied when- 
ever the child has been' provided, hy a con-.petent teacher,. wiCh " 
an education academically similar to that available' in the public 
schools so that the child ^^as attained a degree of ' prof iciency in 
the subjects taught ^n the 'public schools comparable to that at- 
tained by a child of the sake age or grade"' in. the 'public schools. 
In addition, courts in other\ jurisdictions have interpreted their 
statutes to allow innovative programs within the public school 



96 \ 

The extent. to which the Supreme Court's much-^iebated opinion in 
Wisconsin v. Yoder. 406, U.S. 206, 92 S.Ct. 1526 (1972), ex- 
pands or restricts parental options within the context of the 
Obligations ; imposed by "compulsory attendance statutes is con- 
sidered in a later chapter. It. is unclear whether the maiority 
opinion m Yoder was intended to carve out an exemption to the 
requirement of compulsory attendance or whether it, in effect 
found the defendants to be complying with the statute in an ' 
unusual way, not permitted under the Wisconsin statute hut re- 
quired on federal constitutional grounds to be acceptable At a 
minimum, however, -it overruled those courts which had disallowed 
home instruction m lieu of public school attendance for Amish - 
children who have completed the eighth grade. See State v. 
Garber, 197 Kan. 267, 419 P, 2d 896, ce?t. den. 389 U..S. ?i 

^' Beiler. 168 Pa. Super. 
43s' iin ; 1 f.."^^^^:^!: ^°"^°"weal th v. Smoker . 177 'Pa. Super. 
Us'n's? td 585'a96^2f.!'^-'^^"^°"^" ^^"^^^^^^ ' . 
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:'system,. .including dual enrollment and nongr ad. i programs . without 
express statutory authorization for such programs. Filially, 
courts in several .^jurisdictions have, in effect, expanded the 
learning arrangements permissible 'under their statutes, in indi- 
vidual cases by dismis-sing, on procedural grounds," suits against ' 
parents Who taught . tjieir children at" homeland by limiting the 
extent of state regulation of 'private .schools. ^' 



1 



5 ' 
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6. ^STATUTORY EXEMPTIONS FROM COMPULSORY ATTENDANCE 

Compulsory attendance at public or private school or at ■ ' 
some other alternative learning arrangement is required by 
statute . in all of the states except Mississippi . Statutory ' » 
. exemptions from this requirement, however, also exist in every . 
■ state. ^ The purpose of this chapter is .to catalogue and analyze 
• the statutory exemptions, it should be noted that attendance at 
a private school which has been discussed in previous chapters ' 
as an "alternative to public school attendance is categorized 
by the statutes of some. states as" either an "exemption" or an 
"exception", to their compulsory attendance requirements . Speci- 
fically, in thirty-one states^ reference to non-public school 
attendance appears in the primary reference section as an "alter- 
native" to public school while in seventeen states ^ the primary 
statuary reference is to private school attendance as an "exemp- 
tion" ^r "exception" from public school attendance. Therefore/ 
it would be technically correct to speak of private school stu- ■ 
dents as "exempt" from compulsory attendance in .these -seventeen 
jurisdictions, but that usage would be very confusing since, in 
fact, the private school students are complying with the attenaance 

"--e" includes the 
r-n..., P.R., S.C., S..D., Tsnn., Utah, Va. , wash., wis.,"j?yo; , 



requirement vt^iereas all the/other categor.ies of "exemption^'- ' 
• deal with children who are not in compliance, or at least not 
. in full compliance, with theorequirement . Therefore, we will " 
, continue to refer to private school attendance as an "'altelna- 



tive". 



. Some ..statutejs, many commentators and most courts have 
used the terms "exception" and. "exemption" interchangeably. " 
^^However:.-1^he -underl^ing concept is freeing "of thei parent ^^^^^^^^^ 

child from & obligations of the attendance requirement, and we 
believe "exemption" ;iex^resses this concept more precisely than 
"exception" which may ca.cry additional connotations, with respect 
to the state's (school system' s) . obligations, fience,. we will 
generally use the term "exemption-. unless, the cphtext clearly ' 
requires use of "exception" for some reason such. as reference 
to a particular statute where the term "exception" is employed. 

^ Statutes specifying exemptions from the attendance require- 
ment do so on. a broad range of grounds, including mental, emo-^, 
tional or physical disability, completion of a minimum attendance, 
or = educational requirement, employment, suspension or expulsion, 
distance from the school and lack of transportation, .judicial or 
school administrative decision, temporary absences and certain, 
special circumstances such as children who are incarcerated. 
^- Physical, Mental and Emotional Conditions 

- ^ o . • 

Physical, and mental or emotional disability is the most 
common ground for exemption. Every jurisdiction contains some- 
provision, many quite broad and only a few very' limited,, .exempting , 



childrisn from' school attendance . or one of its' alterna ' 
for physical, mental or emotional reasons. However, in a few 
Jurisdictions the future .viability of this exemption may be.gues- 
•tibned.as a result of recent very b.oad extensions of 'th^. meaning of 
the. word "education" into Lreas that might previously h^^e. been" 
. considered "therapy" or "training" or some other process other" ' 
than education . ■ 



^ ^^ ^^^^ states, - the statutes refer to both 'the emotibnai 
or mental and pliysical cpnd4.tion of the child. The -^statutes- of ' 
six states^ refer only to the child's emotional condition as a. 
reason for exemption ,whil - provisions in two other states^ refer' 
only to the "mental condition" of the child. 

The physical, mental or. emotional condition exemptions in ' 
twenty-nine states^ refer to vague concepts such as the child's ^ 
"ihability to profit" from- attendance, m the other twenty-two '\ 
states the efeption is stated solely in terms of the child's 
inaBility t,^_ attend. It is not clear from the statutes in these 
:^wenty-two states whether, children-, are exempted because of 
inability tc attend related to safety. or health reasons, or 

Tl : f ^ : ' ' ^ ' ' ' 

See Mass, Gen." Laws 71r a„j -i ; • . 

thereunder; ^ Pen.sylva^lf ^IIV. glSJi|j°Sf tillSf v. Penn- ' 

sylvanxa, 34J F. Supp. 279 (E.D.Pa.. 1^72) Mills V. Bd: of 
Educ> of Distrxct of Colmnbia. 34^8 F. Supp.~8^ 6 (D.D.C. 19 72). 
5 : - c - ' , . ' 

Fla., Idaho/ La., Md., Mich., N.M. ■ ' .. 

^Conn. and P.R. . ' = : " , • 

M^i?"' M^^"'^5^^^-' ^1^-' Ga. , Ind., Kan., La. , Md . , 

Ohio, Ore., Penn., Tenn. , Tex., Utah, Va., w.Va'. 
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because Of . a supposed inability to ben'efit from, attenaanc:'e. . 

The mental and Physidal-. disability provisions in Jix ' 
state. statutes^ refer to the Welfare of the /other childrin in 
tho.classroom. The language in these provisions is geneial, ' <■ 
using phrases such as "detrimental to other . children" or l"hannful 
■. to others". It is unclear whether the conoern is tha£ tliere may' 
•, f^^S^^irt^nt to the health and safety of . the other ohiMren 
or^ime STriinent to .their education. " " 

=ta<ies9. require some documentatidn of b.e 
Child's condition before . exempting the -child' from the attendance 
requirement. The statutes in twenty', of the^e states^" reqiire 
the certificate of a county health.officer or a physician a'ttest- 
ing to the child's inability to attend..- Nine" of the thlrty> 
seven states. provide that the statement of 'the child's condition ■ 
. : nust be made by a physician, a, psychiatrist or. a psychologist.^ ' 
'conn., Md., N.Y., s.B., Tenn., wyo. 

I^d^; lowaria?'";' ''S" '™^^^^ Ha., Idaho, ill., 

.Dtah, Vt., y,., w.Va., Wis?? '-^ • • ' S.D.,-Tenn., Tex., 



N D Okla^'^'q n^^-^' ^^• '^-^^U-^-'-^rid., Kan..: Ky.,_Neu. ' 
N.D., Okla. , S.D., Tenn. , 'Tex. , UtaK7 ^^~^f^; ^ 

^^Idahb, La., Md., Mich., N.Y., N.C.,-Penn., s.C.Vwis. 

SScJa.'^'p^^hologL ei^er a V 

frSm a mental hLlth clinic o; f^l -^ requxre a statement . 
trist Wis: will accept statement P^^^^^i^^i^t .or psychia- 



the physicSiaa. is . reau:.red 
necessary. The provision 



Fivc.^-^ oi: . the thirty-seven states require.a physical exata^^ 
oj:. other tests;as proof that a child come within the exemption. 
^ . : The statutes in twb states^^ provide that^ the ' exemption 

• based on standards established by the boaWd of education. ^ 
In twb other states, the statement of 

. only if the school authorities deem it 
in California^specifies only "satisfactory evidence of condition" 
in all probability, this is the statemJfit o?a physician, but 
it^s; not clear from the, statute] In jowa, the f^arents, are re- ' 
quired to f urnish ^roof . by af f iWt if. the physi^cal and mental 

^condition of the child. (. 

The physical c^r mental conditiJn^exemption provisions of 
■ only thirteen states ^^refer to spefci^l^education prbg^rams for 
.those children exempted. In eight^^ ot thLse- states ,1 children . . 
[exempted are required, with certain qualifications, t^ receive 
special Instruction.' In four^S thirteen state A/ 'the- 

child is exempted i^ecause of inabililjy- to participate ^in either^ 



13 



14 



■Conn., D.C., Ohio, and Va. 

'N.M. and Ore. 



15 



'Utah, W^o, 



16 
S. 

17 



D.C.,.Fla., La. , Mass. , Mont. , N.Y. 
S.C. , S.D. , Tex. • 



N.D. , Ohio; Ore. > P.R.V,', 



A.-: 



D^C, La., Mass., Ohio, Ore,, P.R. , S.C. , ,S.b. 
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Fla, , Mont . , N.D. ,^ Tex. 
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a regular or a special program. 

" No state specifically mentions blindness or deafness as 

. a. reason €or exemption from compulsoty attdndairce. Most states, 
however , .have separate provisions in their education codes for 
blind and deaf ' children requiring attendance at the state school 
for the blind, the state school for the. deaf, or other similar 
institutions. 

Completion of Minimum Atte ndance or Education Requirement^/ 
■Thirty-two states^^ exempt from compulsory attendance 
those persons who have attained a specified minimum grade or 
education level. Twent, ^-two^O of these states require the com-. ^' 
pletion of J high school . Several of" the thirty-two states also 
exempt for education equivalent to that achieved 'through completion 
of high, school. 21 Florida and California have very recently ' 
■ adopted new laws to permit students subject to the compulsory . 
attendance law to leave school with their parents' permission^ 
upon successful completion" of an examination demonstrating pro- " 
ficiency in basic skills such as English and -mathematics. 

Penn., P.R. , s.C, S.D., Tenn., Utah, Vt. Wash. , W.Va., Wis., Wyo.^ 

N°D'?-6hfo?OkS'?-6r?;;Pe'nA' '^H "'s'c'^'iln^^^-r;/;^- ' ^ 

Wis. But see note 23/ ' " P'^- ' S .C. , Tenn . , Utah, W^.Va., . 

21„ .... * • ■ ■' . ■ 



In seven22 of the thirty-two states,, completion of the ' 
eighth grade is adequate for; exemption. ^ 3 IVo^^ of the thirty- 
two states require the completion 'of ten grades of school: The 
remaining state, Washington, exempts persons after the completion 
of nine grades, but requires part-time school attendance there- 
after, in certain circumstances. 

Exemptions for "legal employment" and "special reasons". 
Often also require the completion of a certain grade level as ' 
an additional condition which must be met before the exemption 
is applicable. The specific education requirements • accompanying 
these . two exemptions ar- set forth in Appendix . ^. 

E^'Ployment, Work Stnc^ y and Vocational Employ meni-^ ' 
A . Legal Employmeht 

Twenty-seven states^^ exempt from the attendance 
requirement-children who are lawfully employed. In ten^^of these 
states, 'however, the exemption^ is granted only when there is a 



'1 



22_ . 

Ariz., Ark., Iowa, Mont., N.^H. , s.D., Wyo. 



Minn . , Vt 

25 



Iowa?-Me":1;ssrMo.?1e\'-' Ha.. 111., 

S.C, Tex., Utah.', vt.', wash. fw.'va " ''•^'^ ^^^^ 
26. 

Ark. , 111. , Neb. , Nev ,m n <-■ a, " 

. ' S.C, Tex., Utah, vt., Wash. 



need for the child to work. for the support of the "child's " 
family, in addition to these exemptions found in the compul- 
sory attendance statutes, -child labor provisions in a number 
of jurisdictions provide additional. qualifications upop the 
attendance requirement.^''^ 

Work Study and Vocational Emplo^onent 

28' 

• In seven states ^persons are exempted from compul- 
sory attendance if they engage in spme form of work study,-- 
vocational training or apprenticeship program. 

Requirements for obtaining these exemptions are mini- 
mad. _ For example,, only ^hree of the seven state's even require 
the person to be of a certain age and only one-^° requires the 
attainment of a specified level of schooling. In two, Maine 
and Texas, approval from school officials and parental consent 
are necessary for these exemptions to be operable. The Utah 
provision is am employment and work study hybrid exempting a 
child from attendance if "proper influences and adequate oppor- 
tunities for education are provided in connection with the 
employment of the minor". "^^ 



27 

See Chapters 9 and 10 and Appendix E, 

28 > 
Ariz., Calif., Colo., Me., NeV. , Tex.^ Utah. : 

29 . * ' ■ ' °) 

In Calif. -and Nev. the child must be fourteen while Tex re- 
quires the child to be fifteen. * . 

Nev. requires that the child complete the eighth grade before 
.entering apprenticeship. ' - ^ ^. 

31 ■ ■■. ■ « 

Utah Code Ann.', §53-24-1 (b) (5) (1970). 
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The exemptions in eight states also provide that 

the person excused from compulsory attendance for legal, employment 

or vocational training must attend' school on a part-time [oasig . 

Hour requirements for such attendance are established in six^^ * 

of the eight states.' Two of these states^^ require only four 

hours of attend^ce each week, m Illx:. the child must attend 

school for a minimum pf eight hours per wee;., while Ohio limits 

such attendance;eo a . ' -luin of eight' hours. . r -e^k. "New Yp^k 

requires twenty hours of a- tendance "per w^risk. I'cVc-tiime atten- ,r 

dance in Utah must amount t-. hours eacn. year. In addition 

to these eight' states, some oHher states have peov Unions ' in 

' >"•.■■■ '. ' ' . 

their child labor. laws establishing part-time sqhools arid/or „ 

"•requiring part-time attendaricc. 

IV. • Suspension and Expul sion " ^ ' 

statutes in sixteen states^^ specifically exempt children 
who have been suspended or 'expelled from school. Fot the most 
■part, these. provisicas are silenti. regarding the grounds for 
,;:expulsior cr suspension, .rhichcare commonly specified in. the 
"rules ar.i . regulations of local school beards or in stat^; regula- 
tions. IMose, statutes that do specify grounds,' however, usually""" 



32 

Calif., Jll.., Mo., N.Y., Ohio, Ore., Utah, Wash. 

33 

111., Mo. , N.'Y. , Ohio, Utah, , Wash. - " 

■^."^Mo. , Wash. 

3«i 

^^^jf- -C^lo-' Ha.;,' Idaho, Iowa, Md. , Mich. , rion".. , 
N.H. P.R. , S.C. , Tenn.. , Utah, W.Va. , Wyo. ' 



refer to "p4rsist?.nt misbehavior" , "violations of rules ^and 
regulations" or "disruption of the educational proceiss". 

An expulsion or suspension exemption allows, a state, in 
effect, to relieve itself of the duty to provide public educa- 
^ tion for persons of compulsory "attendance age whenever the 
behavior, of a child makes .instruction difficultX^ In one extra- 
ordinary anomaly, the west Virginia statute treats as unlawfully 
absent a child suspended for failure to comply with the require- 
^ ments and regulations of tne school board. Some states^ ^provide 
for; the establishment of '^truancy schools- or other special ; 
disciplinaty schools and some expelled children are require^ to 
attend such institutions rather than' being. exempted altogether^X 

In addition to the sixteen -tates which specifically 
refer to expulsion and s^spens.lcr ks a basis for exemption from 
compulsory attendance, four other^ states ^ 8 h^ve exception provi- 
sions that may enable school officials to exclude persons from 
attendance by administrative rul. or regulation. Additional, 
states may exclude children i;.rom compulsory attendance, because 
of disciplinary problems under other specific exemptions. For 
example, provisions that include ':Tiental disability or an 

<. ^ . • . . 

35! 

an extended analysis of use o-: tiie suspension oower ^ee 
rM^^""^" o °^f|^=^'Fund of the Washington KesSarcS P?oT?^t ?nc 
Children Out of School in America chapter 5 (19^4); ' 

37 ' . - ^• 

For example , Ky . , lowa and Neb . 

^?Q?^f'"; §32-2106 (b) (1969); N.M. Stat.' Ann. i,77-10r2 
§S-19-]:a97i)°''^- §339. 030 (8) (1971); p. J. Gen Laws • 
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••inability to profit or benefit from further school attendance" 
as reasons for exemption' frtom 'compulsory school attendance may 

^ be construed to apply, to disciplinary prpblems and provide the 
school officials with the purported authority to discontinue the 
education- of the child who is thus -'exempted" from the attend.-mce 

. requirement. 

V. Distancg_frgm S chool or Public Transportation 

Fourteen states'^'', exempt from compulsory attendance . " 
children Whose residence is too far from the nearest school or 
from _available public transportation. In some states attendance 
: is required only, of those children living within a "reasonable 
distance "^-0 or' a "safe and practical distance"^! from public 
school. Only Montana • s^statute specifies that, in the case of 
this exemption, the child be provided with some education- program 
in lieu. of attendance. 

Five states- exempt children from compulsory attendance 
if they reside a specified distance^^ from school, if no ■ 
public transportation is available. ' ' • -. 



^V^.-^,:^:^- "'^-' """^.. Nev., ore., Penn., P.R., 
^°E.g., Puerto Rico 



41 

E.g.. , Nev. 

42 



fn^''^i;,-ii"^^^ 5"^^^^' children ages seven feo ten; 3 miles 

for children..--el-even and over) - p*^rm o Tn-ji^^ mixes. 
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Six states measure the distance from the child's resi- 
dence in. terms of either the distance to school or to the nearest 
furnished transportation r-.-ute. Children "in two of "these states^^ 
are not required to attend school if\hey live two miles or more, 
from school or from a school bus route . Thus , if *a= child lives . 
three miles from :schoc>i; but only one mile from a school „bus 
route; attendance_at . school would be' required. Several states 
apply the exemption only to children of specified ages. For 
example , Virginia -exempts children under age ten who live two 
miles from public school or one mile from transportation, and 
children aged ten to seventeen who. live two-and-a-half miles 
from public school and one-and-a-half miles from transportation, 
in Louisiana, children living one-and-a-half miles from trans- 
portation and two-and-a-half miles from school qualify for an 
exemption. Three miles distance from either school or trans- 
portation is sufficient to exempt children in Tennessee. 

Five states, express the exemption in terms of distance 
. from any school, rather than from ;he nearest public school. . ' 

■ 

Eighteen states^^ have statutory provisions authorizing 

43 

Alas., Fla., La.,Tenn., Va. , w.Va. 
44 ■ 

Alas, and W.Va. 

Alas., La., Tenn., Utah, W.Va. . ' ' 
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exemptions which are worded generally so that a court or school 
official can balance all the factors involved and determine , as 
a matter of discretion, whether the child should be exempt from 
the law. .unlike the other exemptions discussed above, these 
•exemptions rarely ha^fe pre-conditions that must be satisfied 
before the exemption applies. For example, Puerto Rico exempts 
children when "the parents or guardians show good and suf " cient 
cause for withdrawal in the judgir.en6- of the supervising princi- 
-pal". 47 Several states^^ ^^^^ ^^^^ ^^^^ of these general 
discretionary- exemption categories 

only thirteen^^ of the eighteen states provide a basis „ 
on which the discretionary determination is to' be made,' and 
even those do so only through the use of very vague- terms. 
Typically, the statutes merely require "satisfactory", "suffi- 
cient" or "good" reasons before an exemption is given. 
Similarly, exemptions in four states^^ are to be granted in 
accordance with the "law and general policies of the board of 
education". Exemptions can be established in six states" 
merely upon -a - sh owing that the child is not "benefitting" from 

.. . P-R' Laws Ann. T. "is, §80 (a) (1961) . 
48 

N.m; , Okia., Ore., Va. 

^"-^is.^'^yoT"^' N-"- ore., P.R., R.I., 

50^ o 

.>ee statutes of Ariz.-, lowa, P.R., wis. 

51 ^ " • • ■ ' 
Ga., R.I.., N.M. , Ore. ' _ _ 

52 ■ ' ... 
Mont., N.H., N.M., Okla., Va. , V!yb. 
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attendance or that et tendance is not "ih the best interest" of 
the child. 



In twelve states exemptions can be» graiit^d by school 
administrators, most commonly by the local school board or 
superintendent, m five states "^^^ a judge may exempt .persons 
from compulsory- attendance and in two states^^ ^he deterMnatioh 
is made jointly by a, judge and a school administrator. 

• There are only a few states which .impose age .and minimum 
education requirements » for these exemptions. For e:dample , in 
Nevada and Oregon a child r^st have completed the eighth grade - 
and in New Mexico only children under age eight or jhigh ,school ' 
students can be subject to these exemptions. 

* ■ I 

I . 

^''^■'Ptions for Te^porar ^bsences and for Jn...„. L 

a. Temporary Absences , )■ 
Another conceptual cddity in' this area is^ pLsentecI by ' 
the statutes in seventeen states=« which provide- L exemption ' 
for "temporary absences", m several states," iemptions in 
this category are jreferred.to as exemptions for Tnecessary^ and 
legal absence", m those .states „hich\ist the/types of absences 

wis'?V''": ' ' ' ' <>-•'>'■«• ; h/i. , vt. , va. , :; 

54 c ■ * " ^ / 
Ha., Iowa, Mont,; Nev., Va.% / 

55 I ' 
Fla. , Okla. / - 

/ • ■. ■ . 

NeS^?=N:c??'§iia°f d4nn°;=vL"ii:va^ 
^^Del. , Me. ,^ Md. , Mass, ' " 
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covered, this exemption is granted specifically for iili^ess• - 
or bereavements and in two states^^ also because of conditions 
/that affect the welfare and safety of the child, such as hazard- 
ous weather conditions. « 
° . . ^« Religious Exemptions - 

In addition to the. alternative to public school. " 
attendance contained in the primary reference sections regardifig^ 
full-time attendance at a denominational school, there is a . 
category of religious exceptions in twelve states^^ which permit^, 
temporary absences for purposes of. Religious instruction and 
services. Only four of these states place an hours limitation 
on the amobnt of time fcx wnich the pupil^may be excused. Fo; 
constitutional reasons, the statutes in several states, include . 
the provision that neither transj^ort^ation nor f acilitie^or- 
instruction are to ce provided in connection with these religious 
exceptions . , 

■ ■ / 

The religious provision' in Kansas differs from that / 
found in the other eleven states in that it is closer in nature 
to an alternative to than to an\exemption from the attendance/ 
requirement, m Kansas , persons who have completed the eighth 



58 



'Alas.,^.Colo., La., Mont., Neb., v\. , w.Va. , Wis, 



59 

Neb. W.Va. \ 

60 
N. 

61 



N.?^; 'w'v.f: : ' ' ' ' . Minn: , n'.m. , 

mnnT'cs hourS)!'^ ' "^^^^^^^ ' . Mich. (2 hours/week) , 
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gs^^ide and whose parents voice objections to" piablic school may • 
attend a regularly supervised, program of instruction provided 
by a church and approved by the State board of education. ' 
.^Although not .referring to a ^^'reiigious" exelji^tion, specif ically, 
Virginia has^ a •similar provision whereby parents who object on ' 
religious ground^ to the education at public school may request 
the school board/-^o exempt their child. . 

VI^I. O ther Exemptions ' 

Only two^ states-,; Florida and South Carolina, exempt students 
by statute from coriipulsc^^ attendance because of marriage or preg-- 
nancy. Among the.pther infrequent exemptions occurring in a few 
jurisdictions are Jexemptions for gifted s^feudents to attend college, 
exemptions for legislative pages, extemptions for incarcerated 

children/and in , ^e^t. Virginia, exemptio^i" for children who are 
destitute.^"* ' - 



62 



63 



e4 



Kanl Stat.. Ann: §62-1111(1972). 
Va. Code Ann. '§22 



-275.4 (1973) . 



H:Va.- Code Ann. '=§p.8-8-l (1970) 
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7. ENFORCEMENT OF COMPULSORY ATTENDANCE 
The Statutes ' ♦ 

In addition to the indirect- enforcement effect provided. * 
to compul.-o.-y attendance laws, by the child labor laws, there are ' ' 
, direct enforceit^en't mechanisms'f or compulsory attendance statutes ^ 
which are found in. truancy and other juverile offense provisions; 
These enforcement mechanisms rtay be found in, either the primary 
reference sections/ themselves^, or in parts of the education : • ■ 
code or , in the juvenile delinqtiency code. ^ 

All of the major provisions of every truairicy and related ' 
statute in every jurisdiction with such a statute are set put in-. • 
detail in chart form in Appendix D. . Readers interested in speci- 
fic .questions concerning particular jurisdictions shbuld consult 
the chart. The comments which follow, summarize what the chart re- 
veals and note the few relevant instances of case i4w. . ' 

In all of the fifty-one jurisdictions whiih have compul-- 
sory attendance^ laws^, there are provisions in the education code 
for enfor^cement personnel; most make statutory provision for employ- 
men^i of a truant officer; four jurisdicti-ons^ delegate respbnsi-" ' 
.bilify for enforcement. tO-the -.superintendent ,of schools or to. 
another agency with the power to employ truant; officers.., Generally/ 
truant officers are authorized to. bring ^a complaint against the' , 
parent for failure to c^use the child to attend; in twenty-four' " ' 

PnltK 5^®^^^^^' jurisdiction, includiiig District of Columbia and / 
Puerto Rico,, except for Mississippi. -^ci a.ia 

■ Delaware, Hawaii, Idaho Puerto ..Rico. " - . 
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jurisdictions they are empowered to take truant children into 
custody without a warrant. The parent is given certain due process- 
type protections in the thirty-four jurisdictions'* which require 
notice be sent to the parents warning them to comply with the-sta- 
tute before any complaint can be brought. 

Every one of the jurisdictions with a compulsory 'atten- 
dance statute places responsibility on the parent for the chi>ld's 
truancy. Although "failure to cause (a child) to attend" school 
is always the primary; of fense, twelve jurisdictions^ also penalize 
related offenses, such as "contributing to truancy" or "inducing 
absence", for which a parent or other adult can be held liable. 
Forty-nine jurisdictions "treat both the basic truancy, and any related 
offenses as criminal, usually at the misdemeanor level,, and^ impose 

'criminal sanctions upon the adult offender^. 

The sanctions imposed upon. parents vary widely in their ^ 

,severity: in two jurisdictions^ the parent can be punished by a 

M^3"nS.^S' California, Connecticut, Florida, Indiana, Iowa, 

Maine, Massachusetts, Minnesota, Missouri, Montana, Nebraska Nevada 
SLff^^S^''^^''''™ Jersey New York, Ohio, Pennsylvania^ South ' 
Dakota,. Vermont, Washingt&n, West Virginia; Wisconsin. 

4 ■ . . - ■ 

T^^^?n^=' Delaware,. Florida, Georgia, Idaho', 

Sii^Si •'m^k'^^'?^' S^^'^'^'^^y' Louisiana, Michigan, Minnesota, Missouri 
c;^o??n' o^-^^^Si:/^'^*^^' ^^"^ Jersey, New Mexico, New York North 
e^Ji S i: QJ^lahorna, Oregon, Pennsylvania, South Carolina, 

w?^^?n=?^ ?t' ^f^^^^^^' Texas, . Vermont, Virginia, West Virginia, " 
Wisconsin, Wyoming, . ^ ' 

5 . ■ •■ . " ■ ■ ' 

District of Columbia., Idaho, Illinois, Kansas, Louisiana, Maryland, 

Massachusetts, Minnesota, Nevada, South Dakota Virginia, We S' 
Virginia. ' ... 

■ # 

(3 * ' 

^New Hampshire and Colorado are the only jurisdictions which esta- . 

blish civil sanctions for such violations. 

7 

Virginia, Kansas^, 
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fine of up. to $1,000 arrd/cir a ma^tfimmn jail sentence of twelve . 

months, while in one jurijjdictionS the penalty for a first, offense 
- is merely a "public repridand".' Fourteen jurisdictions^ allow ' ; 
■ fpr imposition of fines oi various amounts for initial and subse- / ; 

quent offenses, but do noij provide for incarceration. In all 

other jurisdictions a finej aiid/or a jail sentence may be imposed. 

f ^^^^ 3urisdiction|s^°. impose liability for non-attert^^^ 

on the parent alone, .and tjiiree other jurisdictions^ provide 

for parental liability, only, unless the parent can prove the 
child was beyond parental . lontrol . Bi all other jurisdictions , . . 
both parent and child can lie charged with the substantive offense 
and both can be penalized. 1 

In only twenty-foJr jurisdictions^^ d^ the education codes 
. contain, any definition of t:|uancy or a similar offense which results 

in sanctions being imposed 'cin the children directly.. Eight of 
. of thos,e. jurisdiqtions^3. a^.^ny utilize, the term, "truancy" and 

8 ■ ' ' " ■ i 

Puerto Rico. . l 

Arkansas, Connecticut/ Iowa 1k^^ Maryland, Massachusetts, 

^^^^iJ^^^° '"=°- Tennessee:' 

■••^Hawaii, Oregon, Puerto Rico ,\ Vermont /West Virginia. j 
• ^\».labama, Indiana, Texas. 1 " ' i' 

12 ■■ V ' • ' ■ ■ ■ 

T,^^o^''?!n: Colorado, Connecticut, District of Columbia, 

S?sev ^^^^^^^y' Louisiana, Maine, Maryland, Nevada, NeT " 

T^nnSssef tJJS Pennsylvania, Puerto Rico, South Dakota, 

Tennessee, Utah, Washington, Wiljconsin, Wyoming. ' 

• iev^^wf^^on^-n^^''''^''^^''''^' Iowa! Kansas, Kentucky, Nevada, New Jer- 



incMe-it as one of the actionable juvenile offenses in the state. 
• m; the remaining sixteen jurisdictions^^: terms such as "irregular • 
attendance." or "school delinquent" are utilized. Several juris-, 
dictions have mbre than one attendance-related offense for children- 
in these jurisdictions there is a basic truancy affonse and a sepa- 
rate offBnse^ousuall^ "habitual truancy". 

Children whose behavior brings them within the purview of 
enforcement statutes can be divided into two' basic categories : 
those who are labelled "delinquent" and those who are proceeded 
against under some" supposedly less serious category such;-.as children 
^who are "in need of supervision "^^ "wayward"^^, "undisciplined "^^^ • 
. "unruly"19/ "incorrigible"20, or "disorderiy21; a delinquent 
child is usually defined as one who has violated any federal, state., 
or local law or re.gulation22 , or committed any act, which, if com- 
mitted.by an adult would constitute a violation of the law^^^ ' ^ . 
14' . " ■ 

KT^S'^vrv^^A District of Columbia, Idaho, Louisiana, Maine, 

15^ 

See, e,g. , statutes in California, Kentucky, 'Nevada. 
^^Alaska, District of Columbia, Florida, Louisiana, Maryland Massa- 

^exaf^^Jer^Jonf^S^ Oklahoma,. Pennsylvania, ^South Dakota? 

lexas, Vermont, Wisconsin, Wyoming. . * 

•'•'^Rhode Island. • 
18 

North Carolina. _ • 

''"^Georgia, N^th Dakota, Ohio. « 

Arizona and Utah, ^ 

21 ■ . ■ . 

Michigan and Tennessee. 

22 

See, for example-: South Dako''.;^ Rev. StatSi § 26-8-7. (1974). 
23 ' * 

See, for example: Oregon Rev., Stats. § 419. 476 Cl975i\ 
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"child in n«ed of supervision", -Cor "wayward", "unruly- tc, , 
child). is most often defined as a- child who is "habitualx^ diso- 
bedient", "ungovernable-:, "habitually and voluntarily truant from / 
school or home", or "who conducts herself or himself so as to, injure 
or endanger her. or his morals or health, or those of others"^^.. 
There is no apparent rationale to explain how a jurisdiction deter- 
mines whether its truancy offense constitutes delinquency or a 
transgression of some lesser order. Thirty states^^ classify the 
child ^s other than delinquent, usually as a "child in need of super- 
vision". Such classifications do not always indicate that the 
child will be treated -any dif fere-iitly from a "delinquent"- child ■ 
cinvicted of violation of some other law^^ Seventeen jurisdictions^ 
provide that children who violate the compulsory attendance laws may 
be placed- in '^r^ant-or "parental" schools within the school system. 

> Only seven states do not provide for institutionalization 
of children who- violate compulsory attendance laws fifteen 



24 "u 

See, for example, New.Jersey Rev. Stats. Ch.2A, §§ 4-45 ri973^ 
and Arizona Stats. Ch: 2, § 8-201 (1972), . ' l±y7Jj , . 

25,, , ■ . ■ ■• \ • 

•h;,n;^ MoK,. Illinois, Louisiana, Maryland , Mon- 

Dakota S^v^J^'J^''''^-'^^' ''^V Mexico, New York, OklahoL,1outr 
Florida T^'J^'^i''' ^jy?"'^"^' Other: Arizona, California, . 

Norti D^k^tf oh?o po^^' Maine, Michigan, Nevada, North -Carolina, 
. North Dakota, Ohio, Pennsylvania, Rhode Island, Tennessee, Utah. 

OkSima^yoSg!^^ ''^'''^^ °' Louisiana, Michigan, Nevada, 

27 . . . 

tr««i^^S^' California, Delaware, District of Columbia, Illinois Iowa 
.Kentucky, Mic^^iigan, Minnesota, Missouri, Nebraska, New YoJk° lenn- ' 
sylvania, Tennessee, Texas, Utah, Washington.. 

28 . . - .. 
Hawaii, Iowa, Ohio, Utah, Vermont, Washington. 
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states permit institutionalization but specify that truants' may 

not be institutionalized with juveniles convicted of more serious . 
criinles. . " ♦ 

II. ^ ^THe Case Lav " 

Considerin'g the importance of the subject of . truancy to 
' the operation of feo major an institution as the public schools,'^ 
there, is surprisingly little case law on the subject. Of course, ^ 
truancy was unknown at; common law and is strictly a statutory of- • 
fense °, but given' the. vagueness of the definitions, when there 
are any, and. the age of the statutes, one would expect to find 
more case law, ^ 

Most of the few appellate rases which do exist are appeals 
by parents of convictions ^ for violation of the compulsory attendance 
statutes. The prosecution in' these cases appears to be premised 
either on the presumption or on a statutory ^requirement that a 
child's absence is the parent's re-s'ponsibility and the parent must . 
be proceeded against first for. the child ' s non-attendance^^ . 

In terms of outcomes,. these cases generally overturn paren-; 
tal convictions where there was some excuse for the child's absence^^ 
•or. where the child was receiving an education outside of public 

r- '. 

29 

^Alaska, California, District of Columbia, Kansas , Massachusetts, 

L°''^£:.l2lV'3T^^^^-^l°4;']'!"'''''" ^^^-"^^ °f Friendship, 
Florida^s?atf"«55^ fS^^fi,!,"'- (19?l,^last amended' 1974) , 

32-' 

"See, e.g. State v,. Maguire . lOfi ^yt. 476, 138 A 741 (1927) . 
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school^^. Very few jurisdictions .appear to haye settled the 
qvestion of whether a child may bev considered.. truant if his or her 
absence is with full parental knowledge and consent. Often the . 
^consideration of this_^^^^^^^^ to a .question of liability 



of school board. employees cWall^. truant of-ficersi for actiong 
taken to force the so^alied. truant to attend school. ^4 • - 

in three appellate cases whire the absent children were, 
,themselves, parties, courts- have been, reluctant to hold that the 
children were "delinquents" or to impose other sanctions upon' the 
children -for their behavior. . 

In Holmas v. Nestor ^^ two. children were arrested in their 
•home by a truant officer who was thereafter sued by the parent^ . - 
The Arizona Supreme Court held that the truant officer was without 
authority to arrest^ a. child whose parents ' had expressly instructed 
her not to go to school. The court concluded that the parents 
had both the right and the power to temporarily "excuse their chil- 
. dren from attendance so long as they had good cause for so doing. . 
Moreover, the court indicated^^ that the proper remelj^as prose- 
cution of the parent, not arrest of the child. 

33 ' ' ■ ■ ■ '■ ■ 

See, e.g.. State v.. Well. 99 Kan, 167, 170 P, 1Q25 C1916) 
Wright V. State. 21 nvi.i^i-n,. cr. 430, 209 ?. 169 (1922); 

^^81 Ariz . 372, 306 P. 2d .^90 , (19S7) . 
^^306 P. 2d at 293. 
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In--£n_re_A12^37, a ^gjo Wisconsin ca^e, 'a child who ^as,_ 
absent from school on^several occasions with his father's consent, 
was declared an habitual truant and a delinquent and was . committed 
to a reform schopl. m overturning the con^,iction, the court stated 

* 'SLn^"^''^L*^jK? words "habitually 

J^«fant .. we think the evidence comes, far short iii 
this case of establishing the sort of "habitual ^ 
' bf^^S''^ T?P°" ""^f^ ^ finding of delinquencrmat be 
t^ltr. ^h-^^w'^ that'the habitual , 

aSS^S^sSio? t° delinquency is a refusal to 

^I t^i <iefiance of parental authority, it 

child sha?r^i?\rH PJ^P°se .Pf the statute that the 
Si L^^ni\ be held a . truant except in cases where 
w??h^?w °°"»P^1 compliance by his child • 

ZT^UJ t - u ^ • • • ^^^2 case , if he can properly 

be said to be^ truant, at all, Which 'is very.-doUbtfSl ' 

bv- hiffS^T,-^ 

^t'C-''' if^^ certainly far from being habitually 
truant withm the . meaning of [th^^'stati^te] :38 ^^^'''■^ 

One year- later, however, the Wisconsin Attorney General 
expressed the opinion that under a different " section of the statutes 
relating to education, a child who refused to attend school could ... 
be a truant "without rega_rd to any action or inaction, on, ^e part 
of the parents". 39'^That opinfbn, however, was issued with reference 
to. a seventeen year old-girl, whereas: the cMld involved jn- in^ re - 
fl^lej^ was only eight years old. 

In State ex rel. P^Tlakis v. Superior Court of Wa-shintrtr^n . ^ 0 
there had been findings by the lower court that a child who was 
truant was a delinquent, an^that her father. had failed . to provide 



37 

174 W. 85, 182 N.W. 360 (1920). 
^^Id.- at 90. ,'. • 



39 ' 

10 Opinions of the .Att6"rney General 106^ (Wisconsin 1921) ; 
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proper maintenance, educatio'n and training for her, and should , 
therefore^ be relieved of. custody. . In reversing both findings , the 
. Washington Supreme Court stated thatT although the child had^been 
truant, her half-dozen absencei"did° not constitute "habitual 
truancy" since that phrase contemplated more serious misbehavior. ' 
The Court found that the -truancy"was never made known to her father 
. so he could not be fouiid guilty- of _neglect: . ^ . 

• ■ ^ Aside from these- few reported appeliate cases on truancy 
it. appears th^t in most stages, either by statute or by custom, 
parents, are generally held responsible and prosecuted for the un- 
excused absences of their. children and must make some showing of „ 
lack of ability to compel' school attendance before the children, 

themselves> will be prosecuted, . 

.1X1, • Summary 

In geheral, the enforcement statutes provide the stjit^'^- 
with the power to take legal, actions., often wiS^n^he criminal. . '• 
process, against parents and children, in situations whbre the chil- 
dren are not in attendance at"Tome lawful learning arrangement. 
Either by s,tatutory provision, judicial interpretation, or for^ce 
of custom, a number of jurisdictions. require that action be taken 
against the parents before any action is instituted against . the 
"^^'^L^^ ""^^^ a' truancy-related action to- reach 

th^ level of a reported appellate cas|, While^there are doubtless 
many reasons for this, the deart-ETdf cases n:u.t be ta^en, at least, 
as another indication ^ thai the formalr, direct enforcement statutes 
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14 Wash. 2d 507, 128 P. 2d 649 (1942). 



are not th^ principal mechanism for enforcement of the attendance 
requirement. As^ we havi' indicated elsewhere ^in'vthis |tud.y , the 
• statutes are^enforced da^ely through the existence of the' child 
labor laws /which' remove Ae possibility of the principal'-alter- . 
pative io school attenda/ce, and through Vhe' social value placed ' 
on educational achievement, • ' V 



tl. 

8. THE STATE CONSTITUTIONS 



. . Throughout. the history of the United States, eaucatibn 
; has been a function of state government. ' The coijstiUutions • ' 
..or every state ^ontaih provisions setting fortJb. the nature of 

the state's responsibility regarding etiacation.^ • Only ijine . 

constitutions, 2 however, contain oro;/isions specifically re-: - 

garding compulsory attendance.' of' these nine, -five^ express ly - 
. require the^. legislature -.o enact ,a compulsory attendance statute^.. 
- or compel attendance directly by their own terms, while four-* ' ^ 

merely enable . the legislature to enact a compilsory statute." 

. The constitutional provisions on compulsory attendance 
are very simple- aad straightforward. . Typical of the four 
jurisdictions, with permissive provisions is Delaware whose con- 
stitution pfovidesi ' / ; • 

(The gejieral" assembly) may require by law^ 
' .tliat. every child, .not physically or men-, 

talLy dis^^led, shall attend the public - 
schools, .ilhless educated by other means. ^ 



enaSlinrS^ifor ^^'^ ^^^^^ °f states • constitvrtional 
enaiaiing -articles concerning education. .1 

MexL^Wtf rSJl^i Colorado, Delaware, Idaho; Nevada, New 
.Mexico, North Carolina, Oklahoma; Puerto Rico and Virginia. 



1 
e 
2 

Okff "p""' ^""^V' NO. Car. .Const. Art. IX, §3; ' 

P-,to.H. Cbhst. Art. II, §5;'v;..; 

"A^f''Ix''°?l^M^^v^''^^^^' ^'^^^ i^ahd const. • 

i^-c. XX., §9; Nev. Const. Art. II, §2. 
Del, Const. -Art. X, §1. : 



; The. provision in North Carolina' s constitution is typical of 

.... ^ . ^ ^ \: ■ ^ • * . 

. thpse witH mandatory provisions : / ■ . 

' \ ' The. General Assembly shal4 provide that 
' .^.evexy child of appropriate' age 'and suf- 
, ficient mental and physical ability shall 
,attend the public schools, unless educated 
* by other meanp„t» . . :, 

Of ' these nine i ai'isdictions with constittftidnal compul- 
sory^attendance provisions, three specify the age- range within" 
^which the. legislature is ei^ther required or permitted to compel 
attendance. In Colorado' and Idaho, both "permissive", jurisdic- 
^-tions, 'the range is between the ages of' six and eighte^. in 
Oklahoma, a "mandatory" jurisdiction, the range>is between the 
'ages of eight and sixteer. . ijorth "arolina and Virginia limit ' 
their require:r.ents^ to children -of "appro'Siiate .a^e" and the 
other Spnstitutions are siW, on this point. ^OnXy Colorado . 
speci-fies one aye range during- which attendance is compelled - 
(six to eighteen), and another during, which it is permitted (six 
to twenty-one.),' Puerto ...Rico,- interestingly,- provides that ' 
education^ shall be compulsory to the extent- pQjnnitted b^ the 
facilities 9f tKe state"^aj>rovision which.'could: be xXs^et as 
justification for limiting the age tafige of children subject to, 
the basic requirement. ' . ^ . 

Of the nine jurisdictions with e^i^her mandatory -or per- 

iQissive constitutional artiples on compulsory ■ attendance , all" 

— — — — - ' • • - (■ ■ >. 

S ^ ' ' ' ■ ■ ■ " ' 

No. Car. Const. Art. IX, .§3. ' ' . . * "I 

7 ^ ' ■■ ■ .• 

Puerto Rico Const. Art. Ii, §5. 



but three^ exp^^g^-^y^^^^p^ "exceptional children" from'the' 
^. ^ attendance requirement.^ in every casl,. the exemption is 

phrased >n the fto of some vague generality such as children 
who are not ,"of sufficient mental and physical ability" ^ or ' ' 
.'. children who are "physically or mentally' disabled" . oklar 
- homa compels attendance only of children "who are sound in mind 
^ and body"i^while Virginia requires attendance only of . "eligible 
•children,, "such eligibility ;.\ to be determined by -Uw " 
• - The, constitutions of three of ttiele nine jurisdictions ^ 

prescribe the length of time during which the legislature may 
or shall, whichever is applicable in the ' particular jurisdic-^ 
.tion; qoinpel attendance Oklahoma provides that the. compulsory 
period be at least three, months I'ong, Nevada/specif ies 4a t it 
be at i^ast six months long^^ Col5rada,=provides'^ that it be 
"for a time- equivalent to three years "■^between' the ages of six . 
■ and. eight een.'t^ '• j'." { . 



Th^e only j.urisdictions with a compulsory attendance orovision 



9 " 

E.g. Colo. Co^.st. Art. IX, §11. 

E.g.' Del. Const. Art. X, §i: 

"'■■'•Okla. -Const. 'Aft. XIII, ' §4. ' 

Va. .Const. Art., VIII, §3. ' / 
13 " ' 

■ Okla. Const. "Art. XIII,' §^4. 

Nev. COhst. Art. Ii, §2. 

15. • V ° 

Colb. _Cons t . -. Art : ix , • § 11 . ' - .. 



These are the only provisions in state constitutions 

...... ■ . 

which e^^licitly deal with compulsory attendance. There are- 
however, -as we. have note,d, a number of provisiohs concerning edu^ 
cation which appear in 'every state's constitution, which esta- ' 
blish .the general nature of the entire system within which the • 
compuisb-Y attendance^ reguifement oi)erates-. A full-scale analy- 
sis, of 'state constitutional provisions on education is' beyond 
the scope of this study, bit in order to place the compulsory - 
attendance reguirements , both those. which are constitutional 
and those which are statutory,, in proper perspective we will 
briefly review the other state constitutional articfles on' 
education.. . " ■ P 

, State constitutional provisions: on education, other than 
those on compulsory attendance , can , be categorized ' generally 
. into five major groups. Four of ; these groups can be concept- I 
'ualized along a continuum of degree of commitment to a public " 
education system. Jlanging from strongest to weakest commitment, 
that continuum is as" follows.: provisions which require the 
establishment and maintenance of a public education system, 
provisions which set forth, a state policy . in, favor of a publiq 
education system, hortatory provisions regarding the import-" 
ance and desirability of education, and provisions merely ' 
enabling the legislature to establish and maintain a public 
education ■ system. The fifth category is composed of those few 

Co^t^Tf V^'T^^-''"r^ -i^^ statement of policy appears in 111. 
i^lh A h ^ A fundamental goal of the, People of the State 

(co^t ) development of all persons to the limits of their 



provisions which explicitly grant - or deny - citizens a "right" 
to educatibn. -. ' . , „ 

In terras . or the degree bf ' coiranitment continuum, many 
jurisdictions \ constitutions contain provisions which fall into 
more than one category, With the most common combination be in^ 
some hortatory language regarding education paired with a re- 
quirement that the legislature establish and maintain a public 
school system. Thirteen constitutions-^"' contain suqh a combina- ' 
tion. - A typical example of this combination is contained in 
^he Michigan constitution which provides: 

Religion, morality . and knowledge being necessary 
to good government and. the. happiness of mankind, 
schools and the means of education shall forever 
be encouraged. :. 

The legislature shall maintain and support . 
■ a system of free public elementary and secondary 
schools as defined by law. 18' ■. . ,. 

.The .overwhelming majority- of jurisdictions have constitu- 
.tional provisions expressly ret^uiring the establishment and/or 
maintenance of a pjiblic education system. Only five states"'-^ lack 
such a provision' and in three of those, courts have interpreted 
hortatory language or policy statements in ways that have rendered 
mandatory the establishment and/or maintenance of a public 

16 ■ • ■ 

(cont.) capacities "while an example of "hortatory langauge" appears 
in Mich. Const. Art. VIII, Si: . "Religion, niorality and knowledge 
being necessary to good government and the happiness of mankind, 
schools and the.,meatnis of education shall forever be encouraged." 

17 ... 

^.The constitutions , of Arkansas, California, Idaho, Indiana, Maine, 

siS^^^Lv.f """r^^^' ^^T"^^ Carolina, North Dakota, Rhode Island, 
Sputa Dakota., Texas and- Vermont. • 

■^^Michigan Const. Art. "VIII, §§1, 2. 

^^Alabama, Massachusetts, Mississippi, New Hampshire and Tennessee. 
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education system. Only Alabama and Mississippi have constitu- 

^ ^. 
tions which merely enable the legislature to maintain a public 

system without any other provision or judicial interpretation 
which transmutes the power into a duty.^^ 

Pour donstitutions contain provisions which deal with a 
'"right" to education explicitly (as opposed to the argument ^ 
that/ by requiring the establishment . and maintenance of public 
schools,, the constitutions implicitly create such a right). 
Three of the four contain an outright grant of such a right 
although two of them are phrased rather strangely: North 
Carolina's constitution provides that citizens have "a right to 
the privilege"' of education while Wyoming ''s constitution pro- 
vides that "the right of the citizens to opportunities for edu-' 
cation shoulgl have practical recognition."^^ Obvionsly, neither 
of these^'^'^o visions are particularly strong statements. Only - 
Puerto Rico's provision reads in a. manner one might expect of 
a grknt of a basia; right: 

Every person has the right to an- education 
* which shall be directed to the full develop- 
ment of the human personality and to the 
strengthening of respect for hu.nan rights and~ 
. fundamental freedoms. 24 



20 ' ' 

See Gushing v. .iewburyport / 10 Mass. (Metcalf) 508. (1845); 

State V. Jackson / 71 N.H. 552, 53A. 1021 (1902); State v. Knoxville, 
_115 Tn. 175, 90 S.W.; 289 (1905) . 

21 - 

See Ala. Const. Art* 14, §256 -and Miss. Const. Art. ' VIII, §201. 

^^N.C. Const. Art. I, §15. 

23 ■ ' • *^ ■ 
^'^Wyo. Const. Art. I,. §23. , ^ 

24 • . 

Puerto Rico Const. Art. II, §5. 
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Aibne among all the. states, Alabama's constitution, contains a 
, provision expressly denying citizens any right to education. 
AfterN^dting that it. is "the policy of the state to foster 
and promote the education, of its citizens" the Alabama consti- 
tution nevertheless goes on to declare "but nothing in this 
constitution shall be construed as creating or recognizing 
any right to education at public expense. "^^ 

Scattered throughout thef state constitutional articl.es.^^ 
on education are a number of other provisions regarding the 
public school systems. Among these are provisions concerning 
the method of financing the system, provisions requiring 
the system to.be free from- sectarian control, ^"^ pro\jisions 
regarding the kinds of facilities which must be maintained " 
provisions specifying that public education must be free,^^ and 
provisions specifying that it must be open to ail children. 

As can be seen from this brief review, the nature and 
extent of education, unlike many other critically important 
processes or institutions in this country, is a matter which is 
the subject of ra^iher extensive regulation within the constitu- 
tions of the states. The present system of compulsory attend- 



25 ■ ■ ' ' 

Ala.. Cons t\ Art. 14, §256. 

26 

E.g. Conn. Const. Art. VIII, §2. 

27 

E.g. N.Mex. Const. Art. XXI, §4. 

28 

^ E.g. Ariz. Const. Art. XI, §1'. 
29 

E.g. So. Car. Const. Art. 11, §3. 

30 » 

» E.g. N.Y, Const. Art. XI, §1. 
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ance must be understood, within the context of this broader, 
intricate network, and proposals for major changes in compulso'ry 
attendance mus^ consider the full structure offchis network x> 
before reaching, conclusions regarding the likely ramif icatiohs 
of any substantial change in the compulsory attendance requirement. 
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9. STATE CHILD. LABOR LAWS 

- . Child labor is regulated by statute in 6very state. Two 

overriding concerns are reflected in state child labor laws:, 
the protection of the he,alth and safety of , the child, and the. pro- 
motion of education for the .child. The purpose of this chapter 
is to explore the child labor provisions of each state in order i. 
to ovitline the general scheme of regulation and to understand 
the principal variations among jurisdictions. 

Child labor laws in most states regulate the employment of ' 
persons under the s^tate's age of majority, which age varies from 
state to state although nast states fix it at either eighteen or 
twenty-one years. Since we are particularly interested in the 

..offset of child labor laws on children of compulsory school age, 
most of the following analysis, focuses on the rules affecting 
children under the age of sixteen. . " . 

The very extensive statutory provisions in. some states and - 
the great complexity of the provisions in u.ost states have made 

Lit necessary to simplify some of the provisions by omitting some- 
details in order to present an orderly and comprehensible compari- 
son and analysis. In addition, except where noted, we deal only 

with statutory provisions and not with regulations or case law. 

Except in thfe broadest respect, there is no such entity as 



1. 

In this chapter and in the accompanying chart. Appendix E., the 
term state' is used. to refer to the fifty states plus Puerto" 
Rico and' the District of Columbia. In the interests of conserv- 
ing space, the citations for all child labor statutes of all 
jurisdictions are. listed at the end of this chapter and are not 
repeated in footnotes every time a« jurisdiction is referred to 
m the tsxt. 



the- "typical" child labor statute. Child labor statutes may 
contain as few as five provisions, or as many as fifty. In 
over half the states, the statutes have at. least twenty pro- 
visions and in many cases are buttressed by further details 
supplied in regulations. There is often some overlap between 
a state's education and child labor statutes, ^especially with ' 
respect to the issuance of work permits to chi^Mren of compulsory 
school age. In general, however, a jurisdiction •^^rhild labor . 
laws will usually contain provisions concerning minimum age for 
work, prohibited occupations,, houirs limitations, night work 
restrictions, require:T:ents for the issuance of -employment per- ■ 
mits, regulation of 'street trades", and provisions - for enforce- • 
ment, including a- specification of penalties for violation. In 
this chapter we will examine the minimum age provisions, the 
permit procedure, the hours regulations and the enforcement pro- 
cedures, to illustrate the similarities and differences among 
the states.- 

, Child labor laws have been the subject of extensive ..^re- 
examination and amendment in many states during the last deWde.^ 
In the past, the primary emphasis "always has been on protecting", 
the child from abuses. But recent trends in child j.abor laws \ 
appear to be taking a different tack. There is a nsw stress 
on orderly integration of minors into the working world which 



2 ■ ■ 

For a discussion of state child labor laws as they existed in 

?®e State Child Labor Standards (Washington:" U.S. Government 
Printing Office, 1965), U.S. Department of Labor, Bulletin No. 
158, Revised 1965. 
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has necessitated a certain easing of rfestrictions within the 

framework of the. basic safeguards contained in the statutes,^ 

I. Minimiim Age Provisions . f 

• . . . """" . 

Thirty-four states 'establish a minimum age for employment 

of children dyi^ing school hours. In • twenty-two states,^ sixteen 

is established as the minimum age for employment during the 

hours school is in session, while eight states^ provide for a " 

minimum age of fourteen years. In two states, Maine and Wash- 

..ingtoh, the minimum age at which a child may work when school 

' • " ■ ■ . ■• . v. ■ 

is in session is fifteen years, while New York sets tlie minimum 

age at seventeen years. Wisconsin alone, sets the ijiinimum age 
for work during school hours at eighteen years and it qualifies 
this with an exception for children who have completed high 
school. 

Twenty- three states^ also set a minimum age for work out- 
side of school hours.- All of '-these^but .Florida establish four- 
teen years as the -minimum age. In Florid^, twelve years is the 



3 ^ ~ — 

The legislature of New Hampshire, for example ,^lias declared it 
is the policy of the state to foster the employment of. young 
people while at the same time providing the safeguards made 
necessary by their age. See N.H. Rev. Stat. §276"A:1 (Supp, 
1975). As another example, it is. the policy of the state of\. 
Utah to encourage growth and development of young people through 
providing Work opportunities while at the same time adopting rea-\ 
sonable safeguards to protect them from working hazards. See 
Utah Code Ann., §34-23-1 (1974). 

4 

Ala., Colo., Fla., Ga., Ha., Idaho, Iowa, Ky. , La. , Md. , Mass., 
Miss. , .N..J. , N.Y., N.C., Tenn., Utah, Va., Wash., Wis., Wyo.,.P.R. 

^Ariz., Ind., Minn., Nev. , N.M. , N.D., Ore., S.D. 

^Ala., Alas., Fla., Ha., 111., Ga., Idaho, Iowa, Ky. , La., Me., 
Md., Miss., N.J. , N.Y., N.C., Tenn., Utah/Va., Wash., Wis., 
Wyo. , P. R. = , - . . 
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miniinuin age for work outside school hours. 

While the thirty-^fo^r states mentioned above establish a 

minimum age r by making reference to school hours, statutes in 

■ ■ .• * 7 ' • 

the> remaining eighteen states' establish minimum ages for em- 

ployment without referring to the hours that scjiool is in ses- 
sion (although Alaska and Illinois do '^make reference to out-of- 
school hours) . California and West Virginia, for example, set 
a general minimum age at sixteen , years ("Sixteen in afry gainful 
occupation at -any time") six states establish fourteen 
years as the general minimum age. Ten states^^ provide for a 
minimum age for employment in specific industries and occupa- 
tions.' 

Many of the states ent'^blishing a minimum age for em- 
ployment during school hours also set a separate .minimum age 
limit for certain 'enumerated occupations-. Most states also 
have statutory provisions prohibiting employment of persons 
Tinder eighteen in certain types of industrial work or work 
generally labelled hazardous. " i 

In the states that grant employment permits to minors of 
compulsory school age for work dut^ing school hours, the minimum 




Al^as-., Ark., Calif., Conn., Del,/ Jll., Kan., Mich., Mo., 
Mpnt.;y Neb., N.H. , Okla. , R.I., Tex., Vt., W.Va,, D.C." 



^Cal. Labor Code § 129.0 (.1971). and W. Va.-Code '§ 21-6-1 (1973)., 

9 ■ . 

Ark., Del,, Kan., Mich., "Mo., D.C. 

■^^Alas., Conn., 111., Mont., Neb., N,Ji. , Okla., R.I., Tex.,' Vt. 
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age for employment, although set_at sixteen by statute, may be 
-reduced, b]^sp or fifteen years of age. 

.Further explanation of the pe^nhit procedure follows. 
11 • Employment Permi-fes and^ Related Documents / " 
A. Employment Permits . / 

Most'states require that persons under age . sixteen 

obtain an employment permit before they may be legally employed. 

•J 

These employment ^permits, also teferred to as "employment cer- 
tificates", » "v;ork permits", "labor permits", "age and schqoling 
certificates", orn"§.9hool leaving permits" usually require proof 
of age, proof of physical^ fitness for the job, and completion 
of, a specified ^school grade. In many states /there are two types 
of permits: one issuec^ for. work during school hours and the 

other for work outside school hours. 

12 

Forty-four states require that ^ employment permits or 
some type of permit with similar requirements be obtained by 
children who wish to work. Thirty-eight of these states require 



As proof of age, most states accept, in order of preference: 
1) a birth certificate; 2) a baptismal recoird or bi^le record 
•of bi^rth; 3) other documents such as a passport, inmigration 
certificate or life insurance policy in effect for oi/er a year; 
4) a physician's statement of the approximate physical age of 
the child accompanied by the parents' affidavit that the child 
is of legal miniraum age . ^ 

^^Ala. , Ark. , Calif. , Colo.^, Conn. , ^^Del : , Fla. , Ga;„, Ha. , 111. / 
.Ind., Iowa, Kan. , Ky. , La., JMe., Md. , Massn. , Mich.., Minn., Mo'., 
Neb,, Nev., N.H., N.J., N.M.,,N.Y., N.C. , N.D., Ohio, Okla. , Ore 
Penn., R.I., S.D., 'i.'enn., Vt., Va. , Wash., W.Va., Wis.,-Wyo., P. 
D.C. 

13^ . ^ 

Georgia and New Hampshire issue "age certificates", which re- 
quire, in addition to proof of age, proof of physical fitness 
and completion of specif ied grade. . , 



, that .minors under sixteen who wish to work during- school hours 
Obtain a permit. ' The others have varying requirements: New 
•Hampshire requires merely an age certificate, and Wyoming an 
employer's stat^ent. - Louisiana requires permits, for persons " 
over sixteen to work during school hours, and under sixteen to 
work outside^ of school hours. New Jersey has permit requirements 
for persons over sixteen during .school hours, and North Carolina 
atid Rhode Island have provisi6ns requiring permits for work out- 
side of school hours. Many also require minors under sixteen to 
obtain a permit to work outside of school hours. Several states 
also . issue "street trad-" permits that allow minors to engage in 
. newspaper an^ magazine sales, shoeshining, and similar endeavors. 
Only six states^^^ have no permit .requirements a't al/L. . . > - 

The requirements for employment permits are basically 
the same everywhere: proof must be offered of age, of physical . 
fitness and. of completion of a specified schoo'l grade. The 
only major difference lies in the .nature of the school record ' 
requirement. In most states, "in order for a child to be issued 
a permit to work during school hours, the child must have attained 
a minimum educational level, usually completion of a Si3ecifie(| 
grade. . B6f ore„ an emp .oyment permit will be issued for work out- 
side of school hours, the child's attendance record is required 
as well as a statement by the child's teacher or ..school principal 



The exceptions are: La., N.H., N.vT., N.C., R.I., and Wyo.* 

■^°^„Alas., Ariz. , Idaho, Miss., S.C., Tex. 

16-, , • 

see charts Appendix E, , for soecific orovisions of everv 
jurisdiction. ' " 



that the child is capable of engaging in both school work and 

17 ' " ■ ' ^ • 

employment. 

To procure .an employment peinnit to work during school 
hours, a child must be fourteen years of age or older in the 
majority pf states which issue peinnitsr' In addition, ijv-tSbst 
of these states, the^^child must meet - an educational requirement, . 

have pefrental consent, have a letter^ from the potential employer 

^ . ' ' * 18 ■ "• - 

and be fornid. physically fit' to perform the job. 

1. Age Requirement 

' r ' 19 ' ' ^ ■ ■ ' ' 

As indicated above, statutes. *~in thirty-eight ^ 
states provide for the issuance of permits to children \inder age 

sixteen for work during school hours. The majority of these 

20 ■ ■ 

states specifically set fourteen a^ the minimum age at wftich 

■ ■ ■■' . ^ \ - . ' ■ . ' ' ' ' 

a child can be issued a peripit J:o! work -.during school hours. Two. 

States, Washin^on and Arkansas, require a minimum age of fifteen 

years\r anH five states^^^^o not specify any. minimum age for ob-- 

taining a peirmit to" work during school hours. . 



17 ' ' ' 

See chart. Appendix E,, for specific provisions of every . 

jurisdiction. . • - 

18 

See chart, ^Appendix TE . , for specific provisions, v 

19 " a 

See note 4, supra. 

Ala., Calif., Colo., Conn.> Del./ Fla.,'Ga., Ha., Ind. ,/lowa, 
Kan., Ky. , Md. , Mass., Mich., Minn., Mo., Neb., Nev. , N.M., N.Y.., 
n;d., Ohio, Okla., Ore., Penn. , Tenn. , Va., Wis., P.R., D.C. 

^^111;, Me., G.D., Vt., W.Va. ■ • 



iaaucarional Achievement' and School Record 
. • :' . Twenty-four^;^ o'f-'tKe-- thirty-bight which * 

issue permits to a child of ;comjs^lsbry school age for work ' " 
during school hours require achievement of some minimum educa- 
tional level before a perraierwiil be issued. . Sixteen of them^^' 
require completion of the' eighthr grade. Georgia,; JKentucky arid 
Wisconsin require high school graduation. ;.Ohip requires comple- 
tion of a vocational training program., v Massachusetts and . Nebraska 
require completion of the sixth grade,- and 'XZalifcfnia completion 
of the seventh grade. Oklahoma, ^^orth-Dakota and South Dakota . 
require only literacy in t;he English languaga, but Indiana,'. ' 
'Maine, Nebraska and the District 'of Columbi'a require' literacy 

in addition to the grade level attainrtent. T{ie other fourteen 

■ 24 ° ^ ' • 

states have no minimum education requirement, but Wveral^^ 

of them 'require a school record containing information on the' ' ' 
last grade completed. Permit Requirements for Hawai-i and Oregon 
are established^ by, regulation, and some type of school record 
may be required. . 

' " • '' 26°' ' 

*. Twenty-one states require a schpQl record before " 



22 ■ ~ ■ ■ ' 

Ark., Calif.; Conn,, Del., Fla.-,' Ga. , . Ind. , Kan., Ky. , Me., 
Mass., Minn.., Neb., ifev., N.D., Ohio, Gkla. , Penn. , S.D., Vt., 
Wash., W;Va., Wis., B.C. 

23-- 

Ark., Calif., Conn., Del., Fla., Ind., Kan., Me., Minn., Nev. , 
N.D., Penn., Vt., Wash. , w.Va., D.C. ' 

24 ' , ^ ■ 

•Ala., Colo., Ha., 111.., Iowa, Md. , Mich., Mo'., n'm., N.Y., Ore., 

25 " : ■ • 

Colo., 111., Md., Mich., Mo., N. , '^Tenn. , P.R. 

2 6 ' " 

..Ala., Calif., Del., Ind., Kan,,- Ky. , La., Md. , Mass . , -flith. , 
Mo., Neb., N.J., j:.C.,. N.D., Ohio, Okla.,.S.D., Tenn., W.ya., P.R. 



■ ..an employment permit mky be .issu.ed^to a'minor of compulsory 
school age for work outside school hours. The purpose'^of this ' 
permitas not to show^that-th^^ completed a ftii^imum ' ' 

educational requiremeht, but to give evidence that -the. child is 

• regular;Ly attending school and! that working and going to school 
at t-tie same time will not" adversely affect the cl^ild' s. educational 

.. progress and genetal^ health. ^ 
3 . Pare ntal Consent- / 

7 . tl 

- ^ Seventeen States^ ^ require pkrentaf consent before „ 
■an employment permit may be issued to a minor. To fulfill this 
requirement,, the pa:&nt must accompany the child when the permit 
applic^^tion is made or must' submit -a written statement 'giving 
consenc to eraplbyment of the child. ' ' 

4- Physician's S tatement T 

'A physician's statement, or other evidence of the 

child's physical ability "^p perfork the" work tor which the permit ' 
. - . . . .■ . ■ - ■ ■ 

IS issued, is required in about half of the/stat^s . Iowa 

requires proof of physical fitness pnly for" migrant labor by 
minors under /age fourteen. . New York and Ohio/ whic^ require a ' 
statement of physical fitlless for a.11 permits-, will issue limited 
permits to minors with physical limitatioijs which might affect 

27 ' ^ ' ,.' ' 

^ee Child Labor Laws , U . s . Department of Labor, Bulletin No. 
312, (Government Printing Office, Washington, D.C.) 1967. ' 

Ponn^"nvf^^^'; Fla-' 111-., Md.,.Mo.', N.H., N.Y., " ' 

.Penn., Okla. , Tenn. , Va. , VJ^Va. , D.C, P.R. 

M-i^*-'.,^'^^^^-^'- Ga., 111.., ind., Ky., La.v Md. , Mass., 
Tenn:; r?-Va"?-p.R:- -D.":"-' Penn., " . 



iheir peri^orinanc^ in- certain occupations. - ' 

. .3* Employer 's Statement ,v 

. ^ . . ■ f*- . . , , * ■ ■ 

An employer's Statement regarding, the work to be 

performed or a specification of ^employment is needed in twenty-^ 

• ■ . ■ 30 ■ . ■• ■ ' ' 

nine states before a permit of any type will be issued. Some 

indication of the number ^of. daily 'and. weekly hours to be worked 

■and ari approximation of the length of time cf employment must be 

made in several states.- Fourteen^ ^ of the twenty-nine states 

which- require employer's statements, also have a minimum educa- 

tional requirement to 'be met before a. permit is issued to a 

child of compulsory school age .for'- work during school .hours and 
. 33 , 

seven also require a physician's statement as well.. 
"6. Need for Income ' 

In five states, the child's need for income 
-for personal or family support .must be demonstrated before an - 
emploihment permit will, be, gran ted. 

' . 7. Best Int arest of the Child 

. - . ;: ^— : ?^ -j, 

- • 3-5 . ■ 

, . , Eight . States iBxplicitly require that the deci- 

sion whether or not to issue an employment permit to- a minor for 

ZQ '■ ■ ■ ■'■>•;■ '■ ' 

Ala., Calif., Colo., Del., Fla. , #a. Ha. , 111., md. / Iowa, 
Kan., Ky. ,^ La., Mass.., Mich. , Mo. , N. J2., N.M. , N.C. , N.D., Ohio, 
Penn., Tenn. , Va., Wis., W.Va. ,,Wyo., P.,R., .D.C. 'V 

31 . ' .■ •■ ' ■ i ' -ri" , ■ 
Ky.^ La. , Mass i,. Mich, , Mo. „ N.J., N.C.> Penn., Tenn., Va.-; 

P.R., D.C. 

32 •■■ ■■ ' ' ■ 

Calif. , Del . , Fla. , Ga. , Ind. , Kan. , Ky. , Mass. , N.D. , Ohio, 
Penn. ,« W.Va.:,-,-.P.R. -, D.C. • ■ 

33-- ' • ' ' ■ 

Calif., Fla., Ind., Ky.v Ohio, Penn. , P.R. 

34 

Calif., Fla. •,' Mich, , N.M. , Nev. 
35- , 

Colo., Conn. < Fla. , 111. , Mass. , Mo. , Wash., w.Va. 
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work during school hours be nade after considering the. "best 
.dnterests of the child" . The factors "that must be considered ' 
in determining if the work is in the best interests of the child 
are either set forth in .^the statute , or are implied by the . lan- 
guage of related sections. Generally these factors are the 
financial situation of the child and family, the school record/ 
the child's physical health, the type of employment,- the hours 
and degree of dangerousness of the work and the career possibili- 
ties of the job. • . 

B . A ge Certificates ' 

Age certificates provide positive proof of a minor's 

age and were initially intended to ensure that no child under 

the minimum age was/e'mployed in a prohibited occupation. Tfie 

' . ■■ ■■ ■ ■ . ■■ ■ 

primary concern reflected in age certificates is the health - 

and safety of the child. 

Four states, Georgia, Montana, New Hampshire and 
Utah, issue only age certificates. Twelve states^^ issue and 
require. both age certificates .and employment permits. In other 
states, employment permits- serve the same functi.dn as age certi- 
ficates. Generally, age. certificates are not required of minors 
over age sixteen. Of the sixteen states which issue age certi- 
ficates^ all But five require them until age sixteen. In Ala- 
bama, they are required until the age of seventeen, and in 
Colorado, Illinois, Minnesota* and West: Virginia they are required 



' ■ 
Ala., Colo., Calif., Conn., Del., Pla. , Ha., 111., Ky., Minn., 
Ohio, W.Va. 
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until eighteen. Many states, including some that do not require 
age certificates, will issue them upon request for persons up 

to- age twenty^on^ as proof of age for employment. In eight 

■•• 37 ' ' . ' ■.■ 

States, the only requirement for issuance of .an age' certificate 
is proof of age. The requirements in .the other eight states 'are 

similar to those for employment permits. In fact, four of these . 

■ 3 8 ' ■ - ■ 

latter states have requirements =• identical to those for employ- 
ment permits. • 
C. Issuer . ' . 

With a few e:fceptions, both age and emJ)loyment permits 
are issued by local school officials. In North Carolina, iocal-v 
directors of social services issue permits according to regula- 
tions promulgated by/ the Department of Labor. In Hawaii, Montana, 
Oregon, Vermont, Wisconsin and Puerto Rico, employment permits' 
are issued by the state labor department. Sevetal states provide 
alternative issuing agents. District court judges in Nevada and 
Washington and juvenile court judges in Kansas, as we'll as school 

s 

officials in all three states have authority to" issue employment 
and age permits. Probation officers in Kentucky may issue per- 
mits, as may the state employment service division in Iowa, and : 
the state. labor commissioner in Arkansas, Baltimore City (Mary- 
land), and Orleans. Parish (Louisiana) . ^ 



Colo. , Conn. , Del . / Fla. , Ha. , Mont. , Utah, W.Va. 
'ill . / . Ky . , Minn . Ohio . 
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ill.. Hours 

A. Maximum ^ Work Week in General 

Child labor laws generally limit the number of hours 
per day and per week that minors may work. They also-make spe- 
cial provisions, for night work and for minors who work part-time 
while attending school/' Nearly half the states^^ limit to forty" 
per ..week the nvunber of hours a child may work. . . Five states^° 

limit the total number of hours per week to forty-four. Nineteen 
41 

states. set the- maximum number of hours for working minors at 
forty-eight. Idaho allows minors under sixteen to work up' to 
fi^ty- four hours per wef»k. Montana has no provisions relating 
to hours and South Carolina Ts only hours provision relates to 
work in cotton and v^oolen manufacturing establishments. Both 
Montana and South Carolina, however , h^ve strong minimum age 
provisions that* prohibit children under sixteen from working 
during school hours at all, thus eliminating some of the need 
for specific^ hours regulation. • • . ^ 

B. Maximum Work Week for Those Attending School 

42- 

Twenty-nine jurisdictions limit the number of hours 

39"^ ' ' ' \ 

, Under sixteen ; Ala., Ariz., Fla., Ga. , Ha., Iowa , Kan Ky . , 
Md., Mo.,. N.Y., N.C., R.I., S.D., Utah, Wash., W.Va., Wis. Under 
seventeen ; Ind. Under eighteen ; Alas . , Colo., N.J. , Tenn., Va. , P.R 

40 . 

La., Miss.^, N.M.-, Ore.,. Penn. New Mexico's limitation applies 
to minors under fourteen years of age • 

41 - ^ 

Under fifteen ; Tex. Under sixteen ; Ark. Calif. , Conn. , ^ Del . ,■ 

Ill:,'^Me., Mass., Minn., Neb.^ Nev. , N.H., Okla., Vt. , Wyo. (eight 
hours/day). Under eighteen ; Mich. , N.D. , Ohio, D.C. 

Ala. , Alas. , Airiz,, Calif., Colo., Fla., Ga. , Ha,., ill., Ind., 
Iowa, Ky., La., Me., Md., Mass., Mich., N.H., N.J.,^ .N.Y., N.C.., 
N.d;,. Ohio, Penn. ,Tenn., Utah, Wash., Wis., P.R. 
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a child of school ^ge may work while attending school; the other 
twenty- three , limit*" the hours that children under sixteen may 
work while attending school^ Six^^ of the twenty-nine which 
^limit the working hours of school-age children continue this 
limitation up to age sixteen if the minor is still attending 
school. Maryland and Tennessee continue the limitation to age 

seventeen for those who are still attending school. 

44 ' •' . 

In ten of- 'the twenty-nine states, the maximum m«n- 
ber of -hours'' a minor may work while attending school is the 
difference between a fixed number and the number of hours the 
child spends in school. Four states^^ set this combined total 
at eight hours per day. Alaska and Ohio limit combined work and 
school to nine hours per day: Hawaii sets the combined total at 
ten hours. Michigan sets a combined total of forty-eight hours 

of school and work per week. In some states, the time spent 

• " . 46" 
m continuation school by minors under age sixteen is counted 

as part of the time the minor is permitted to work'. In Washing- 
ton, one-half of the total school attendance hours are included 
, in computing the maximum number^ of allowable work hours. . . . - 



43 

Calif., Ky., Mich., Penn. , Wis., P.R. 
44 Alas., Ga., Ha./lll., Mich., N^J./n.C.; Ohio Wash.. , P.R. ; 

^^111., N.J.„ N.C, P.R. 

46. . 

- Although many statutes contain authority for the establishment 
of "continuation" or part-time schools for children who are em- 
ployed, most of them neither require the establishment of such 
schools nor compel attendance by children. The states that do • 
require attendance generally do so only when the' child has not " • 
completed some minimum educational requirement. 
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The average number of hours of work allowed for minors 
who are still attending school is less thain four hours per day 
and twenty-three and a half hours per week. The permitted hour's 
per day range from three to eight. The number of permitted work 
hours per week range from eighteen to twenty-eight. Several 
'states have neither daily nor weekly limitations J^'' Five states^^ 
have separate provisions for minors under age sixteen and minors 
over age sixteen; the maximum number, of allowed work hours per • 
week is significantly higher for school-attending minors over 
age sixteen than. it is for those under age sixteen. 
C • Nightwork Restrictions 

. All states except Montana and Nevada restrict the / ' 
night-time employment of minors. In forty^seven states, minors 
under sixteen are not permitted to work at night at all. In 
two other • states. South Dakota and New Mexico , restrictions 
apply to those under age fourteen and in Texas to those under 

age fifteen. 

' 50 * 

Twenty-one states prohibit child labor after 7:00 ■ 

p.m. Other states ' prohibitions range from 6:00 p.m. to 10:00 

47 '■ ! 

Alas. ^ Calif . , Colo., Fla., Ga. , La., Utah. 

48 ' ' 
Ky., Md., N.Y., Penn., Wis. 

49 ' * ' 

In Pennsylvania, for example, minors under age sixteen ' attend- 
ing school and working may work a maximum of eighteen hours per 
week; school attending minors over age sixteen may work twenty- 
eight hours per week. 

^°Alas.,.Ark. , Del., Ha., 111., Ind. , Iowa, Ky. , La. , Md. , Minn., 
Miss., Mo., N.Y., N.C. , N.D., Penn., S.D. , Vt.,- Wash., D.C. 



5*1 * - 52 -\ 

p.m. In most states, minors may not begin worlOfcefore 7:00 

■ 53 . ( ^ — ^ « 1 - - 

a.m., in twelve states before 6: Op a.m.^Snd lii seVen states 

' ' i- . 

before 5:00 a.m. Florida and Massachusetts prohibit employment 
of minors before 6:30 a.m.,- and Puerto Rico forbids employment 
of ■ minors before 8:00 a.m. 

Statutes in most states contain relaxed hours and 
night work restrictions on days preceding non-school days and 
during school vacations, thus indicating that the restrictions 

on hours are related to the child's ability to fuuction in 

55 . ■ . ^ " 

school. The night work restrictions and hours* limitations in 

several states provide an extremely protective scheme for minors 
under sixteen who both attend school and work. Of the twenty- 
\. nine states ,that place hour limitations on children under six- 
teen who ,are both, working and going to school,, twenty-two^ 



Lis 51 ■ ■ ■ ■ 

6:00 p.m. : Mass., N. J. , Ohio, Okla., Ore., R.i;, Va., P.R.; 
' 8j_qo_£^: Ala., Fla., S.C., W.Va., Wis.; 9:00 p.m. : Ga. , Idaho, 
Me., Mich., N.H., N.M.; 9:30 p.m. : Ariz., Colo., Utah; 10:00 p.m. : 
Calif.-, Conn., Kari. , Neb., Tenn. , Tex., Wyo. 

52 

Ala., Ark., Ha., 111., Iowa, Kan., Ky., Me., Md.,,Mich., Minn., 

Mo., N.H., N.J., N.M., N.Y., N.C., N.D. , Ohio , Okla Ore Penn . , 
Tenn., Va., Wash., Wis,, D.C. -' 

'53 ■ ' 

Alas.,Ariz., Conn. , Del. , Ga. , Idaho, Ind., La., Miss., Neb., 
R.I. , Vt. 

54 

Calif .,: Colo i , S.C., Tex., Utah, W.Va., Wyo. . 

55 ■ . . • 

See chart, Appendi:)^ E , for specific provisions. 

^^See-note 44,. supra. ' ' 

■57 ' ^ ' ■ ' ■ . - 

Three states have a ten hour night work restriction: He. , Mich., 
N.H.; Four states have an eleven hour period;^ Ala., Alas., 111., 
Wis. ; Ten have a twelve hour period: Ha. , ' 111. , Iowa, Ky'. , Md. , 
N.Y., N.C., N.D., Penn., Wash.; Massachusetts^ night work restric- 
tions extends for twelve-and-a-half hours; New Jersey and Ohio for 
thirteen hours and in Puerto Rico for fourteen hours. 
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specify certain nighttime hours during which minors cannot work; ' 
these periods rapge in length from ten to fourteen hours. These 
states also significantly limit the number of daytime hours a 
school-'attending. child may work. „ . 

In contrast, the hours provisions and nightwork re- 
strictions of a few states^^ impose far fewer restrictions on 
minors. who are- both attending school and working. Four of these 
states ° restrict night work _f or periods of only seven or eight 
hours, set no maximum number of hours a minor may work while 
attending school,, and establish forty-eight hours as the maximum , 
workweek. The other twP states, Idaho and South Carolina, allow 
minors under age sixteen to work up to fifty-four hours per week, 
prohibit night work of minors for a period of nine hours, and 
have no special provisions for school-attending child^ laborers. 
IV. state's Not Issuing Permits - " . "c-i^C'"' 

. I - As noted earlier, six states^."^ do not is.su^^^^^ or employ- 
ment permits, in Ai^izona, jdaho and Texas, chiidrek under age 
Sixteen are allowed to work during the hours school is in session. 
In. Arizona, the minimum age for any gainful empl-oyment is set 
at age fourteen,, by a constitutional provision.- There are no 
statutory requirements to be met ' before a minor aged fourteen to 
sixteen may work during -school . hours . Idaho law providesf that 

5Fi ~ . ' , 

See previous section. 5 

59 • ■ " . -■ " 

Gonn.,.- Idaho, Neb., S.G., Tex., Wyo. ■ / 

60 

^ Conn., Neb-, Te:^. , Wyo.^ . . ^ 

61 " ' 

See note 15, supra., > . 
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children under age sixteen may/work during^ school l^ours if they 
meet a literacy requirement. „ TexasV although it has no estab- 
lished. employment permit system,, does provide for exemptions 
from compulsory attendance by court order' for children who ^are 
over f Qurteeii years old and have^ completed th? seventh grade, 
if tfiey can e^stablish their need fot income, give proof of 

» ■ ^ ■ 

-suitable employment, and produce a physician's statement of 

' g 2 " « 

good health. There "are no statutory provisions in Alaska, ^ 

Mississippi or South Carolina governing employment of children 
of compulsory school age during school, hours Alaska does pro- 
vide for exemptions from the' child labor laws but only under 
certain cqnditi.ons and only for children aged sixteen, and over. 
Mississippi requires that a parent's affidavit and a school 
certificate 'be presented to the employer before a child aged 
fourteen to sixteen may be employed. . The school certificate 
must state the child's date of birth, the ^rade and last date 
of attendance, the, name of the school and the name of the . . ^ 
teacher. 

v. Enforceme nt 

* . 

Generally, the child labor laws, are enforced by the state 
labor departments.. Exceptions to this pattern are: Idaho (pro-- ^ 
bation officers and school trustees); Mississippi (the local 
sheriff)-; and the. District of Columbia (the Department of School 

Attendance and Work Permits). Wyoming is the only state whoSe 

■ ■ \- ■ 

statutes create a Commissioner' of Child Labor with power to 
Sex. Rev. Civ. Stat.,. Art. 5181(b) (Vernon • s- 1975 Supp. ) . \ 



eriforce'the child labor laws. In most states labor and educa- 
tion officials have the major responsibility for applying and 
enforcing the laws, .The labor departments set employment condi- 
tions and inspect places of business for violations of the law. 
.Education officials issue .the permits, often under regulations 

established by the labor departitierit ; monitor the child's pro- 
' ' . ■ . ^ / ■ ■ ■ 

. gress at school; and, through the permit system, know where young 

peopli are working if they are not in school. Wisconsin has a 
Council on Child Labor that blennally reviews the law and ad- 
ministrative regulations and makes recommendations for changes. 
VI . ■ Conclusion 

Several conclusions on child labor laws and on the inter- 
relationship between child labor ].aws and compulsory school' 
attendance can be drawn from this review of state child. labor 
Statutes. ' 

•j • ■ • • ■ . ■ 

1. Even though, the details. .of the statutory scheme vary 
immensely from state te state, two principal .concerns predomi- 
nate throughout the provisions of every « jurisdiction. The first 
is a concern for the education- erf the child,, at least to a cer- 
tain level; the second is a concern for the health and safety ..' 
of the child. 

\^ In most states the issuance of employment . permits 

is closelyXlinked to the local educational' system. Local school 

' \ . . ■• ■ ■ . - 

officials areXthe issuing agents and, in a majority of states, \ 
an examination o'f\the child school record is a prerequisite 
for issuance of a pe,mit. A majority of the states also have 



night work restri-ctions that are more stringent for days -pre- 
. ceding school days than for days not preceding them or for 
vacation periods. Twenty-nine states limit the number of hours 
that a child attending school can work outside school hours, 
multitude of provii;ions appear directly aimed \at ensuring that 
a child' s employment does riot too severely interfere with his 
or, her education. ' /' .;, 

Evidence of a concern for the health and' safety of 
child workers is seen particularly in the hour s-^ovisions and / 
night work restrictions. Daily anc^ weekly limits bh the -per- « 
missible work hours for children which are sufficiently' stringent 
to avoid health detriments exist in all but a -f,ew states. This , 
concern is further buttressed by permit .provisions in many states 
which require a. physician ' s statement that the^ child is physi- 
cally^ capable' of performing the tasks necessary for the particu- 
lar job. . 

This concern for the minor employee's safety is also 
evidenced by the ex^ensi^e lists of occupations declared'^ too. 
hazardous to be, engaged in at all. by persons under a specified 
age, usually eighteen." 

2. .As with all regulatory statutes, there are specif i- . 
cally authorized! exceptions to the child labor laws of most 
states. High schtool graduates are exempted from some minimum 
age . and, maximum hoVs laws in many states, although generally 
not from minimum age requirements for prohibited haiiardous 
occupations. .More .than half the states have provisions that 
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either relax restrictions or waiv^/.them entirely for. minors 
..enrolled in vocational training or work-stud^ •^programs o Ipor 
xnstaAce/''persons enrolled in vocational training often are'' 
^ allowed to.^wQrk more /hours while attending school', and the mini- 
mum age^^may.be 'lowered for specific ocpupations if the minor 

•■ • ■ ■ ■ • 

,has„xeceiyed^pr,.ris. receiving training for wdrk. in that industry/ 

3. ' The chtld labor and compulsory attendance laws work " 

. in harmony tokeep most children under age sixteen in school. 

.Changes- in compulsory attendance l.aws would require concomitant 

changes, in" child labor - laws in virtually every state: For 

:■ exariiple, as noted above, thirty-four states define their minimum 
age' requirements for employment in terms- of school. attendance. 
Also., a. '-number of states have po hours provisions for children 
tinder age sixteen, since their laws are premised on,.the-fact 
that chiljiren under, age sixteen aire prohibited from, working 
during school hours. / j^"^^ " ' . , , 

- Several states recently have enacted legislation to ' 
enable schools to /^of fer year-round instruction on a rotating 
enrollment basis^ without altering pupiL attendance standards. - 
Legislation of this type, .leading 'to y^ar-round school operation, 

• will necessitate re-examination of child labor laws developed 
on tihe assximpt ion. that attendance, hours in. the state are uniform" 

for all schbol children. " ^ . ' 

■ J)' ' ♦ ■ * ^ ,- * 

4.' From aft^ analysis of the statutes it appears that all 

« " .1 ' " 63 
but\eleven states allow children under age sixteen to be 
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Alas;, La., Miss., Mont.,'N.E., N.J. , N-.C. , R.I., S.C. , Utah, 
Wyo. . * . 
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employed during school/hours . it must be emphasized, however, 
that the exemption of children of compulsory school age from 
school attendance to enable them to work is unusual. The general 
rule' is: th6t the child must Have attained the basic minimum age 
for employment and must attend school in accordan6e' with the com- ' 
pillsory school . attendance law. Issuance, of an employment permit 
involves" a screening process, and no child is isisued a permit" ' 
without meeting the requirements established by statute or 
regulation. " - ' .- • 

' ' , . - f ' ' ' 

5. Even with regard ^to jurisdictions with very similar 
■ * * ' - , * ■ 

statutory provisions, the manner -in which the j^hild labor laws 

actually operate may vary considerably, depending upon the '.extent 

to which enforcemen-t is seriously undertaken^ and whether • 

implementing regulations have been promulgated. 



64~ " . .> ' - " . . ' 

Several, states exempt from- compulsory attendance those minors 
who -are- considered - usually without ^^ny pi^cise standards - to " 
be incapable of prof iting from ; further school attendance.' - 'Ken- 
cucky. New York, Ohio and Virginia issue .special employment per- ■ 

Pennsylvania and Washington require proof that' * 
the child IS in such condition; but do- not issue special permits. • 
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statutory Provis^ Labor In the Fifty 

States and the District of Columbia arid Puerto Rico/. 1975 
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Alabama 
Alaska 

Ari'iona • 

Arkansas 

California 



Cplorado 
Connecticut 



Delaware 

. Florida 

Georgia 

-Hawaii 
idahoi' 

Illinois 

Indiana 

■ t- . * 

Iowa 
Kansas 

Kentucky ' / 

^ . . ■ • • <^ •• 

Louisiana 
Maine 

r' 

Maryland y ' 
Massachusetts 

* 

Michigan 
Minnesota - 
Mississippi 
Missouri 

Montana 



Code Qf Alabama., T.26, §.§343 to 375 /^ . . ' 
Alaska- Statutes; §§23-10-330 to 23-10-370, Rules 
and -Regulations issued by Commissioner of 'Labor 
bf'-f°I!^^^°^fii*^?^^°"'>^tV ,18, §2 ,\Arizona Revised 
Statutes, §§23. 107 > 23.231 to 23.240 
Arkansas St atute s , §§2 4>. 63 D , 81.60 9 ,\ 8 1 . 7 0 1 to ° 

?of?^^^'?,?f^^?°Bi^' Codes Labor,' §§551, 554, 55,6, 
■i2?67 to 12795^^ ^° ^^^^^^ion, §§12765, 

Co lor a,do Revised Statutes/ §§80-6-1 to 80-6-17 
Connecticut General Statutes Annotated, §§22-^13 to 
10-193 ^° 3^-18, 31-22 to 31-25, > 10-189 to , 

Delaware^Code Annotated, T.19, §§101, 501, 5 iT to 
548, T. 29, §8510 (a) (1) ' 'l, 

oi^^'n?^ So^J?^®^ ATinotated, :§§450.011 to 450;i6i, v 
/o^.U/, ^32 •08 , ' 

Georgia Code Annotated, §§54.-201, 54.2.05, 54.,206, 
54 . 301 to 54 . 318 ^ v 
Hawaii Revised Statutes, §§390-1 to 390-7 - • 

Idaho Code Annotated, §§44-1107, 44-1301 to " 
44-1308 . - ' . • • 

-v.Illinois Annotated Statutes, C;48; §§5, 31.1 to 
31.22, 255, C. 122, §26-1 . ' \ 

Indiana Code, '§§20.8.1-4-1 to 20. 8.1-4-31 (§§28-5351 
to 28-5381) vss^o ojoi. 

Iowa Code Annotated, §§92.1 to 92.14; Iowa Rules '4 
and .Regulations Labor Bureau Rule ' 2 . 5 e t seq "I 
Kansas Statutes Anno^ted,; §§38.601 t:o 38.612 ]. 

Revised Statutes, §§159.030, 339.210. to 
339.450, 339.990, ,337.370; Kentucky Administrative^ 
^egylationg LAB 120 child Labor ' , Par.t:^iv and 

Loui-siana'Revise°d statutes, §§23:151, 23:152, 
^3:161 to 23:170,, 23:181 to 23:197, 23:211 to 23:218' 

^^^■''f Statutes, T.26, §§42, 438, 701, 702, 

7 71 to 784 

Annotated Code of Maryland, Art. 100, §§4 to 16, 
18 £o_25, 35 to 39, 41 ttf-45, 47 to 51 " 
Massachusetts General Laws,' C. 149, §§i, 2, 53 to 
105, C. 76, §1". ^ - ' • . 

"M4.chigan Compiled Laws Annotated, §§409.1 to' 409 30 
Minnesota Statutes Annotated,. §§181.31. to 181.51* 
Mississippi Code; §§71-.1-17- to 71-1-31 \ 
Vernon Vs Annotated Missouri Statutes, ^§Z94''.011 to " 
2'94.140 . 

Revised Codes of Monona, C.IO,. §§201--to --210; 'c.l^^^^ ^• 
§.1113..tolll7 - • . • . 
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Nebraskja; - 
Nevada 

New Hainpshire° 

New Jersey 

New Mexico 
New York 

North Carolina 

Nofth Dakota 
Ohio 

Oklahoma 
Oregon 



Pennsylvania 



Rhode' Island 
South' CarOlijia 
South. Dakota 
Tennessee 

Texas 

Utah 
Vermont 
Virginia - 
Washington 



West Virginia 
Wisconsin 



Wyoming 
District of 

Columbia 
Puerto Rico 



Revised Statutes of Nebraska, §§48.302 to 48.313 
Nevada Revised Statutes, §§607.160, 609.190 to 
609.270, 392.090 to 392.110 

New Hampshire Revised* Statutes Annotated, §§275 : 15 , 
275:17, 275:22, 275:25 to 275:27v 276-A:l to 276-A: 
New Jersey Statutes. Annotated, §§34:2-21.1 to 
34:2-21.,22, .34:2*-21.56 to 34:2-21.64, 34:lA-6 ' 
New Mexico Statutes Annotated, §§59-6-1 to 59-6-15. 
McKinney's Consolidated Laws of New York Annotated, 
Education Law ,§§3215 to 3231, 3234; Labor Law §§21, 
130 to 140, 170 to 173 . 

General Statutes of North Carolina, §§110-1 to ' 
110-20 

North Dakota Century Code, §§34-07-01 'to 34-07-21 
Baldwin's Ohio Revised Code and Service ^ §§41C1.02, 
''109.01 to 4109.45, 4109. 99 , 3331. 01, to 3331.17, 3331 
Oklahoma Statutes Annotated, T. 40, §§1, 71 to 88 
Oregon Revised Statutes, §§651.050, 653.010 to 
^653.065, 653.305 to 653.340, 653.520; Oregon Admin- 
istrative Regulations, Minimum Wage Order OAR 21-01 
to 21tQ40,. , . ' 

Purden's Pennsylvania Statutes Annotated, T.,24, 
§§13-1330, 13-1391 to 13-1394, T.43, §§41 to 71, 
T. 71, §567 , - 

General Laws of Rhode Island, §§28-3-1 to 38-3-32 " 
Code Laws of South Carolina, §§40-61, 40-161 to 40-1 
South Dakota Compiled Laws, §§60-12-1 to 60-12-21 
Tennessee Code Annotated, §§49-1710, 50-719, 
50-7Z6 to 50-738 , ^ 

Vernon's Texas An;xotated Civil Statutes, Art. 5181a 
to Art. 5181h ' ' , ■ . . 

Utah. Code Annotated,^ §§34-23-1 to 34-23-13 " 
Vermont Statutes Annotated, T.21, -§§6, 431 to 453 
Code of Virginia, §§4^).l-78 to 4\. 1-116 
Revised Code ,of Washington, §§26.28-.060, 26.28.070, 
26A.27.010, 28A.27.090, 28A". 28.010 to 28A. 28. 060, 
28A.28.130^ 49.12.010 to 49,12.190, 49.28.010, 
49^28.040, , 49.28.070; Industrial Commission Order 
No. 49 • . 

V7est Virginia Code, §§2^.-6-1 to 21-6-10 
Wiscohsin Sta^tujies Annotated, §§103.19 to 103.31, 
103.64 to 103.82; Wisconsin Administrative Code, 
§§Ind. 70.03, 70.05 

Wyoming Statutes, §§27-218 to 27-234 

District of Columbia Code Encyclopedia, §§36.201 

to 36.227, 36.301 to 36.303 

Law of Puerto Rico Annotated, T.29, §§381, 431 
to 456 
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10. FEDERAL CHILD LABOR LAW 

■ ■ " ■ ■ ■ ■ ■ - V ■ 

^ In addition to extensive state laws regulating child 
labor/ there are three major federal statutes- with child labor pro- 
visions.- These are the Fair Labor St.andards Act,"^ the Walsh- 
Healy Public Contracts Act,^ and the Sugar Act. ^ By their own 
terms and by the terms of regulations implementing them,, the 
proviso-ons of these statutes are superseded by state law wherever 
the relevant state law^' establishes a stricter standard than that 
preiicribed "in the federal statute. '. 

The Walsh-Healy Public- Contracts Act applies to manu- 
facturers or dealers who contract to manufacture or supply 
materials valued in excess "of $10 , 000 for the U.S. Government.. 
This Statute prohibits the^ employment of males under age sixteen 
and females under age eighteen in any work performed". 
under such contracts . ^ 

The Sugar Act provides for payment of benefits to growers 
of sugarbeets ahd sugarcane who comply with certain conditions. 



1 — ' — ' 

^29 U.S. C. §201 et seq. ■ (Although, the conventional citation form cal 
J^*^^^® °^ recently^uhlishfid volume containing the 

5 statute to be indicated, we have, in this chapter, used in- 
stead the date of original enactment and of latest amendment, if 
any. The purpose of this is to give the reader some Mstorical 
perspective concerning tfi6 development of federal child labor law.). 

^41U.S.C. §35 6 w seq . (1936). 

3. - 

7 U.S.C. §601 et seq . (1933) (Agricultural Adjustment Act); 7 
U.S.C.. 1100 et seq, . . (1947, as amended 1971) ^(Sugar Act). 

^41 U.S.C. §35 (d) (1936). • 
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One of these conditions is that, such growers not employ children 
under fourteen years of age for' cultivation and harvesting of 
, sugarbeets or sugarcane, and that they not employ children • 
between fourteen and. sixteen ye.ars of age in such work for more 
than eight hours per day. ^ During school hours, however, the 
higHi^jr standards set by the Fair Labor Standards Act are con- 
trolling.^ 

The Fair Labor Standards Act (FLSA)' contains the most 
extensive federal child-labor provisions. It was enacted in 
1938 to el^jninate conditions foiind to be "detrimental to the 
maintenance, of the minimum standards of living necessary for 
health, efficiency and general well-being of workers ""7. in indus- 
tries engaged in interstate commerce or in the production of 

,1 

goods for interstate commetce. 

In addition to its basic minimum wage, overtime and equal 
pay provisions, FLSA contains numerous provisions relating 
specifically to child labor. The child labor provisions of 
FLSA apply to any employer who employs any minor in interstate 
or„ foreign "commerce or in the production of goods for such ' 
commerce, or in certain large enterprises (as defined in the 
act) engaged in interstate or foreign commerce or in the pro- 
duction of goods fpr such commerce; and to any producer, 

5 

7 U.S.C. §1131(a) (1947, as amended 1962). 

^29 C.F.R. §570.35 (1967). See also: "State Child Labor Stan- 
dards", U.S.. Department of Labor Bulletin #158 (Washington, D.C., 
Government Printing Office), 1965. 

1 

29 U.S.C. §202 (1938) . (Congressional finding and declaration of 
policy.) 
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manufacturer, or dealer who ships goods or delivers goods for 
shipaieht in interstate or foreign coiranerce . ' 

I- Age Standards and Age Certificate s 

The FLSA first defines "oppressive child labor" as the 
employment of children under the legal minimum age.,^ This legal ' 
minimum age is set at sixteen years of or employment in any occupa- 
tion other than a non-agricultural occupation declared hazardous. -"-^ 
r.There are no other restrictions. If not contrary to state or lo- 
cal law, young people of this age may be employed during school 
.hours, for any number of hours; and during any periods of time. 

For employment in non-agricultural occupations declared • 
hazardous, by the Secretary of Labor, the minimum age is eighteen 
years. The minimum age for employment in hazardous agricultural 
occupations, and for employment iri^ agriculture during the hours 

schools are in session in the district where. the minor lives is 

12 ... 
set at Sixteen years. Fourteen is the minimum age set for em- 
ployment in specified occupations outside of school hours, and 
under certain other specified conditions . -^"^ 



^29 U.S.C. §212 (a) . (1938, as tended 1961). 

29 U.S. C. §203 (e). (1938, as amended 1961). 
■'•"id. 

^^Id., and 29 C.F.R. §§570.50-570.68.(1963 as amended). - 
. 29 U.S.C. §213(c) (1) (1938 as amended ].974) and 29 C.F.R. 
^^§§570.70 and 570.71 (1970).. 
•^29 U.S.C. §203 (1) (1938 as amended 1961) a.nd 29 C.F.R. 
§§570.31-570.38 (1951). 
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■ -A. Employment and Certification of Minors Si'x<-een • 
Years or Over" ' 

The FLSA .provides that "oppressive child labor shall 
not be, deemed to exist by virtue of the employment in any occu-. 
patioh of any person with respect to whom the employer shall 
have-on file an unexpired certificate issued and held pursuant . 
to regulations of the Secretary of Labor . certifying that such 
person is above the oppressive child labor age"."^!* 

. Although employers are not actually required by -thd FLSA ~ 
to obtain age or employment certificates- for any minors they may 
employ, the statute offers a powerful incentive .to do so because 
possession of a certificate is conclusive evidence that the ' employer 
is not acting in violation of the statute. 

The certificate required may be either a federal age 
certificate issued by a person authorized by the Wage and Hour 
Division of the Department of -Labor, or a state certificate 
issued in conformity with federal regulations."^^ All but five 
states^^ issue certificates acceptable under the FLSA as proof 
that the minor employee is above the oppressive child-labor age."^*' 

The federal certificate contains the name and address of 
the minor to whom it is issued; the place and date of birth. 



^^29 U.S.C. §203(1). (1938 as amended 1961). 

29 C.F.R. §570,2-(a) (1951) . 
16 ^' 

In Idaho, Miss., S.C., and Tex., only Feder-;,! r^^^-^^- a. 

are issued. In Alas. , special arrangements 15? p?o5f "If ""lira?! 
made by regulation. See 29 C.F.R. §570.22 (1951). 

''•^29 C.F.R. §§570.22 (1951). 



with, a statement indicating the evidence on' which this is based; 

the ntinor's sex; name and addresis of- parents or of the person 

Standing in loco parentis ; the name^ address and industry of the 
19 

employer; and the signature of the issuing officer with, the 
date and. place of issuance, 

B, Employment of Minor Between Ages of Fourteen and Sixteen 
The FLSA provides that the employment of minors between 
ages fourteen and sixteen under certain conditions regarding oc- 
cupations^ time periods^ and other matters specified by the Secre- 
tary of Labor/ shall not be deemed to constitute oppress^-ve child 
labor ^ if the Secretary determines that such employment will not 

interfere with the minors' schooling or with their health or well- 

I. . 21 / ' ^' 

being. 

Regulations issued pursuant to this section specify in 

-* . ■ 

which occupations minors aged fourteen to sixteen may be employed 
and the hours and conditions under which they may work. Generally^ 
minors .between ages fourteen and sixteen may be employed as office, 
workers^ retail clerks^ soda fountain or cafeteria workers and 



18 

29 C,F,R. §570,4 (1951) provides that proof of age .may be esta- 
blished by one of the following in order of preference: 1) a birth 
certi>ficate issued by a registrar of vital statistics or officer ^ 
charged with the duty of recording births; 2) A baptismal record or 
a record kept in a family Bible ^ or other docximentary evidence such 
as a passport or life insurance policy ;^ 3) A school record together 
with .a sworn statement of the parent as to the minor's age and a 
certificate signed by a physician specifying what in his opinion is 
the physical age of the minor, 

19 

This information need not appear on a certificate issued for em- 
ployment in agriculture. 29 C.F.R §570.3 fn. 4. (1951), 

^°29 C.F,R, §570.3 (1951). 

^"!;29 U.S.C. §203 (1) (1938 as amended 1961) . 
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service station attendants . All of these occupations are sub- 
ject' to certain limitations, however, usually concerned with use 
of mechanical equipment or heavy machinery. The hours that 
minors may work must be confined to periods outside school hours; 
they may not work more than eight hours per day. or forty hours 
per week when school is in session. They may not work before 
7 a.m. or after 7 p.m. except from June 1 to Labor Day when the 
evening hour is 9 p.m.^^ 

The regulations exempt from some provisions minors 'who 
are enrolled in and employed pursuant to school-run work programs. 
Minors enrolled in suc4^ work expei-ience and career exploration * 
programs may work during school hours^^and in any occupations 

except manufacturing, mining, and occupations declared to be 
26 

hazardous. Employment of these .students must be confined to 
twenty-three hours per week when schogl is in session and three 
hours per day, any portion of which may be during school hours. ^'^ 
students must also receive- school credit for such employment . - 



^^29 C.F.R §570.34 (a) (1962)7^ 

^^29 C.F.R. §570.33 (1962) and §570.34 (b) (1962). 
^"^29 C.F.R. §570.35 (1967). 

^^29 C.F.R. §570. 35(a) (1974). 

26 ' ' 

29 C.F.R. §570. 35a.(c) (1974). Students in such programs are also 
subject to the job limitations imposed on all minors aged fourteen 
to sixteen [see text at note 22, supra) unless granted a variation 
by the Department of Labor 29 C.F.R §570. 35a (c) (3) (1974)]. 

^29 C.F.R. §570. 35a(d) (1974) . . • 

^^29 C.F.R. §570. 35a(b) (3) (ii) (1974).. 
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Programs for providing work' experience and career exploration 
must be submitted to the Department of Labor, and specifically 
approved as programs not constituting oppressive child labor. 

11.^ Hazardous Occupations 

The Fair Labor Standards Act provides, a minimum. age of 
Eighteen years for any non-agricultural occupation which the 
. Secretary of Labor "shall find and by order declare" to be par- 
ticularly hazardous for sixteen- and seventeen-year-old persons 
or detrimental to their health and well-being- "'^^ Similarly/ a 
sixteen year -minimum age applies to any agricultural occupation 

that the Secretary of Labor finds and declares to be hazardous 

31 

.for the employment of children. 

Deteinnination that an occupation is hazardous is made 

after an investigation by representatives of the Department of 
32 

Labor. Hazardous" Occupation Orders are issued after public 
hearing and advice from committees composed of representatives 
of employers and employees of the industry and the public, 
Once issued/ the orders chave the force of law, and a violation 
of their provisions constitutes a violation of the child labor 
provisions of FLSA. 



^^29 C.F.R. §570.35a(b) (2) (1974). 

^°29 U.S.C. §203 (1) (1938 , as ainended^l96i) , 

"^^29 C.P.R. §570.41 (1967). 
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There are currently seventeen Hazardou^ .Occupation Orders 
m. effect, occupations declared by such orders to be particularly 
hazardous for enploy^ent of minors aged sixteen to .eighteen are 
occupations involving the. use of power-driven machinery; o§cUpa- ■ 
tions in mining, logging, wrecking and excavation work; meat jack- 
ing and processing; brick and explosive man.ufaoturing; and occupal 
tions involving exposure to -radioactive materials. ^'l - ■ ' 

Agricultural occupations declared to be especially hazardous 
to Children under age sixteen include those in which power-driven - 
machinery is used, -as well as those involving use of explosives" 
. or dangerous chemicals, and contact with certain animals. ^5 student- 
learners in agricultural occupations are exempted from the prohi- 
bitions against employment Of minors under age sixteen in hazardous' 
agricultural occupations if they are enrolled in a- vocational .edu- 
cation training program 'under a recognized ' state or ,- local educa- 
tional authority. 36 There are also exemptions to allow minors to 
operate farm machinery if they have completed such a vocational ' ' 
program, or are 4-H members who have completed a 4-H course in 
tractor operation. 



the''ESpL^en'ro'i=^I=^2;!'6rSt1?! ^^^]^'^ "-"^"^ 

^^29 C.F.R. §570.71 (1970). 
36 

-29 C.F.R. §570.-72 (a) (1970). ' ■ 

^'29 C.P.R. §570.72 (b) (l,, ,b, (3i , (c) (1, and (c, ,2) (1970) . 
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III. Exemptions 

The FLSA exempts irom its child labor ptbyisions sev- 
eral categories of child-laborers. Children vindsrVsixteen 
years of age employed jjy their parents- in^ agriculture^ or in 
non-agricultural occupations other than manufacturing or mining 
occupations, or other than in occupations declared hazardbus 

for minors under age eighteen, are exempt from the provisi( 

38 ^ 
Qf FLSA, as are children under sixteen years of age who are 

employed, by other than, their parents in agriculture, if the 
occupation has hot been declared hazardous and if the employment 
is outside the hours schools are in session in the dislrict 
where the minor lives ^hile working. Also exempt are children ■ 
employed as actors or performers in motion pictures, aftd employed in 
radio, or television productions children engaged in the de- 
livery of newspapers . to the consumer; ^"^ and homeworJcers engaged 
in the making of wreaths composed principally of natural holly. 



38 

.29 U.S.C. §203 (1) (1938 as amended 1961) and 29 • C.F.R;- 
§570.126 (1951). , • 

^^29 U.S.C. §213(c)(l) (1938 as amended 1974) -and 29 C.F.R. 
§570.123 (1958). 

^°29'U.S.C. §213(c)(3) (1938 as amended 1974) and 29 C.F.R. 
§570.125 (1951)'. ■ 

'^•'•29" U.S.C. §213 (d) (1938 as amended 1974) and 29 C.F.R. 
§570.124(1951); . • . 
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■ pine> 'cedar, or other evergreens (including the harvesting- of . 
the evergreens) .^^ 

IV. Enforcement 

Any infringement of the child labor provisions of FLSA 

constitutes a crime. Penalties for wd.lful violations of the 

act include a fine of up to $10,000/ and/or imprisonment for up 
^ ' . ■ 44 

to six months. , " 

. The Secretary of Labor or his designated representatives 
are charged with the duty of enforcing the provisions of the 
act and are empowered i.to investigate and to gather data, j to 
enter and to inspect places of employment, to inspect -ana to 
copy records, to question employees and to investigate oth^r 
matters as may be deemed necessary to insure enforcement., - 
The. Secretary is further authorized to utilize services of 
state and local agencies charged with enforcement of state labor 
laws, with the consent and cooperation of such state agencies.'*^ 

The act also requires employers to maintain records of 
persons employed and to make reports tcr the Administrator of ./ 
the Department of Labor concern^ing employees, working^ conditions 



4229 


U.S 


.c. 


§213 (d) 


(1938 '^s 


amended 

r 


1974) . 


^•^29 U.S 


.c. 


§215 (a) (4) (1933) 


• 




4^29 


U.S 


.c. 


§216 U) 


(1938, as 


cimended 


1974) „ 




U.S 


.c. 


§211 (a) 


(1938, as 


amended 


1949) 


462g 


U.S 


.c. 


§211 («b) 


(1938, as 


amended 


1949) . 
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and- other, co'nditiorvs of employment as .'required by the Secretary 

jt mm . * * g. ' ^* 

to enforce: the act. ' . . - . 

The act do.es protect "innocent" purchasers from prosecu- 
tion for violations committed by their Suppliers by providing 
that any shipment of goods by" a purchaser, who ships br delivers 
,fo^r shipment in interstate commerce goods acquired in good * • 
faith in reliance on a written assurance from" the producer, 
manufacturer or dealer that the goods were produced in compliance 
With the child-labor provisions, , and which he^ acquired for yalud"' 
without notice of any violation, shalf not be deemed to be° in ^ 

violatibr of the act. . 

■ : ' ' ■ ^" ' ■ 

v. Relationship to Other Laws 

The FLSA" child-labor provisions state that no provision 
of the act relating to the employment of child labor _shall 
justify noncompliance with any federal or state law establishing 
3 higher standard. Regulations interpreting the section fur- 
ther state that compliance with other child labor ' laws , will not 
relieve any person pf liability under FLSA, if the FLSA standard, 
is higher; nor will compliance with FLSA' relieve any person of 
liability under other laws, that establish- a -higher chifd labor.- 
Standard than those prescribed by the act.^^ 



^"^29 U.S. C. §215 (a) (4) (1938), 

^^29 U.S;C. §212. (1938, as amended isil) ^ 
49 

29 U.S.C. §218 (a) (193.S, as .amended 1967) . 

^"29 C.P.R. §570.129 (1951). 
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11. THE. RELATIONSHIP BETWEEN THE STATE SySTEMS. .OF^ COMPULSORY 
ATTENDANCE AND THE UNITED STATES C0NST;ETUTI0N " 



Introduction .. • • ' . - ^^ ' ' . * ' • 

* ■ » . ..»■■,,, ^ 

The purpose -of this chapter is to . analyze the relationship 

between the stdte compuasory school attendance^ systems and the - ..' 

_,Uni,ted States Constitution. This analysis , will focus primarily ' 

•on landmark decisions of the United rotates Supreme Court in th6^ 

area of e'lementary and secondary education. There will also be " 

reference to decisions of the United S,tates District Coarts and ' 

Courts of Appeal in those 'areas "of education . law where the Supreme 

Court , has not yet re-ndered a defiijitive 'decision. . The analysis "in 

;thi£f- chapter will be the basis for the conclusions in that part of 
■ • . ^ . ', .. . . ■ ■ 

the next" chapter relating to the federal constitutional implica- 

tions of amending or iTGpealing state compulsory attendance provi- 
sions. - ,« ' . , 

' ■ ' t ^ ■ ' * . 

I* Federal Judicial Invo±ven\ont in Education ' 

Education -has traditionally been a state responsibility in 
the (iivision of authority betwesh th,e federal' government and the" 
States. From a- Constitutional perspective, this is because-edu- 
cation is not a responsibility specif ically^dela^ated to Congress 
nor prohibited to the states by- the Constitution "and, therefore, - 
IS a responsibility "reserved to the states respectively, or to 



1 • . ^ - , 

Reference in this chapter to the "Constitution" shall mean the 
United -States ConstitQtion. 
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•the. |)epple" by the provisions: of the Tenth Amenduient.-^ • •. 

InvolveTment of the,;f'ederal fcour^^^ 
tipn'^^neyertheless, has been- esctensive because of their .iUrisdic- 
txon OT^r .actions by.^, states which violate rights guaranteed to 
individiials by the Constitution.^ This ' jurisdiction has; its • 
origin in^^^the Due Process and Equal -Protection .Clauses of . the 
Fburteenth\ Amendment. Both clauses -direct their prohibitions., 
against actions • of -the states, rather than the federal ■ government.^ 
The Due Process Clause/ in addition,, has been determi:isd by the . 
Supreme Court ^to. include within its meaning certain of the' first 
eight amendments to the .Constitution , despite' the fact that those 
amendments were originally considered to be directed only against 
the feder.al government.^ Of particular importance for -purpo'ses 
Of this analysis is that the Court* has determined that the pro- 
visions of the-- First Amendment are included within 'the medning'^of 



2 



The. Tenth Amendment 'provides : "The power a not delegated to the 
United States by the Constitution, .nor prohibited by it ^to the' 
States^ are reserved to the States respectively, or to the people. 

^Cf. Koerner, J., Who Controls American Education , pp'. 6-8, (1969) 

The Fourteenth Amendment provides ,; in relevant part; . '^No State 
shall.. „ deprive any person of life, liberty or prooerty, without 
due process of law; Tior deny to an^ person within its jurisdiction 
the equal protection of- the laws." , . 

5 ' ' ' 

E.g., included within the. Due Process Clause has been thePourth 
Amendment protection .against "unreasonable searches and seizures" 

. (Mapp V. _Ohio, -367 U.S. 643 (1961).-, and -the Sixth Amendment right 
to the assistance ^ counsel in criminal cases" (Gideon v. WaiA- ' 

' wright , -3Z2 U.S. 335 (1963)).. ' ^ 

References to the "Court" or to the Supreme Court shall mean -the 
... . Supreme Court of the United States. 
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; ; , -the Due Process Clause. Therefore, the words of the First 

Amendment apply to the states as well as to the federal govern- 
<■.■■■ r I- . ment . ' • ', ■ . ..' ■ 

; ' The.. great majority of the federal oa'sss^ relating 

; ' to compulsory attendance,' specifically', and to elementary and 

.secondary, education,, generally, have .bean:jli3sed. lipon the pfovi- 

■ . sions of the Due Process and Equal Protection Clauses and on the 

'words of the .First Amendment as applied to the states through 

the Due Pro.<:e:ss: Clause, "it is. this body of -case law which will 

. be the ;basis for'' the following analysis. 

, II. .■ .. The ReJ^ationship Between Compulsory Attendance Laws and 
.the Decisions of .'the Supreme Court and the Lower Federal 
Courts i n the Area of Elamgntary and Secondary Education 

■ -• ■ ' • ' ' ' . ■ " ' ■ . ■ ' , / ■ ■ , ' ■ ■ ' ■ ■ '-J 

, Except: for a . small nunibej? Of cases raising issues which 
- v;'.relate dxrectly to the requirements of state compulsory attend- 
.ance laws, the decisions of the Supreme Court and the lower 
federal^ courts in the area of elementary and secondary educatioi 
■ ' .J^are-1^' contain any reference to those laws. Occasionally, a 
V decision of tiie Court will mention a ccampulsory attendance sta- 
, tute.,.*^but thien will 'leave tb inference the precisfe relevance 



7 . ' • ■ -■ 

For Incorpora'tion Of the Freedom of Speech clause,- see Git low v. 
, V New York , 268 U.S. "652 (1925) , . Whitney v. Californi a. 27 6 U.S. 
. (1927) and Fiske y. Kansas , 2%^ V^S. 380 (1927),- see Cantwell v . 
^^ .Connecticut (19 4 0 j for incorporation of the Free Exe re i^e" ""Clause 

The First Amendment, stated that: "Congress v shall make no law 
respecting an establishment of religion, or prohibiting the free- 
exefcise'ithereofr^ or' abridging the freedom of speech, or of the " 
. ' press; -or the right of the people pe'aceabl^A to assembOe' , and to 
. petition the .Government for a redress of grievances." 
■■ 9' ■■ ■ ■ , _•' ■ .• - .■ 

References" to ".federal case law" shall mean the totalitv of 
"■f^^®^ deeided by the ^Supr^eme Court and the lower federal' courts. ' 



of that statute to the holding in the case, 

... _ . • . Q ' .1 

Because of this general lack of .a clear . statement of 

\ '* ■ " ■ ■ ■ ^ ' '■ • ■ 

the place of the compulsory attendance laws in the analytical 
framework of federal cases relating to elementary and "secondary 
education, it is very difficult to classify those cases for pur- 
poses of this analysis. . In addition, adding to this difficulty 
in classification are the complex and difficult to reconcile 
cases of the Court which address the issue of a "right to an 
education". Nevertheless/ the following analysis' will suggest 
h system of classification, which will encompass all of the 
Supreme Court cases and certain lower federal court cases which 
base their decijsions in part, "directly or by implication, on 
the provisions cf the compulsory attendance laws > 

The federal cases relating to elementary and secondary 
education can be divided into three categories for purposes 
of this analysis. In the first, are those cases which primarily 
cind explicitly focus upon the compulsory attendance provisions 
per se , i.e., those cases which challenge the basic requirement' 
of attendance at "school". In the second, ar^^ those cases which 
address the issue of a "right ito an education", through inter- 
pretation of the Due Process ard Equal Protection Clauses of the 
Fourteenth Amendment; Some of the cases in this second I category 
occasionally will make reference to compulsory attendance . laws , 
but in a manner which is unclear. In the third category are 
those cases which decide issues concernirig the substantive rights 
of students within t:he public school system, outside o^ the 
"r:ight to an Education" or to a certain quantity or quality of 
education. The cases in this third category rarely/ mention the-. 



compulsory attendance laws, although a few seem to rely on those. 

laws as a partial basis for their decisions. 

A, Federal Cases Which Primarily and Explicitly Focus 
Upon th;^ CQinpulsary Attendance Provisions/ Per Se 

The early cases in this category were brought by ' 

persons seeking a Gonstitutionally-mandated flexibility in the 

kind of learning arrangements permitted by the state to satisfy the 

requirements of compulsory attendanceV The most recent case was 

brought by parents seeking an exemption from those requirements. 

1. Pierce v. Society of Sisters 

■y The first decision of. the Supreme Court to address 

the issue of whether the Constitution required an expansion of 

the alternative learning arrangements permitted by a compulsory 

attendance law was Pierce v. Society of Sisters ^ where the 

Court held unconstitutional the compulsory, attendance law of 

Oregon which required parents of children between eight and 

sixteen "years to send their children to public school as the 

exclusive manner of compliance with the law and which imposed a. 

criminal penalty on parents who failed to carry out this mandate.. 

The compulsory attendance law was challe^iged by the owners of 

two private schools. - one a parochial school and the other a 

non-sectarian military academy. The Court agreed with the 

private schools that the statute was unconstitutional because ^ 

it resulted in an "arbitrary^ unreasonable and unlawful, inter- " 

fererice with their patrons and the consequent destruction of 

^ ^ Wisconsin v. Yoder , 406 U.S. 2C5 (1972). 
•'••'•268 U.S. 510 (1925). - 



their business" and property. " 

Although parents who sent their children to the private 

' .schools or vho wished to. send th^ir . children to such schools 

were not parties to the suit, the Court considered their inter-' 

-ests as an additional reason, for the, finding of a ConstitutionalT 

violation. In language which is now famous, the Court said: 

The ftindamental theory of liberty upon , which 
all governments in this Union repose exludes 
any general powers of the state to standard- 
ize its children by forcing them to accept 
instruction f rom^ public teachers only,. The 
child is not the mere creature of . the' state; 
those v;ho nurture him and di.re'ct his destiny \° 
have thfe right, coupled with the. high duty, 
to recognize and prepare him for additional 
obligations. 13 

The specific Constitutional basis on which the case was ex- 
pressly decided was the general "substantive" requirement of the 
Due Process Clause 6f the Fourteenth 'Amendment which mandated 
that '"rights" recognized by, the Constitution, i.e., the; rights 
in this case of the private schools and the parents, may not be 
abridged by state legislation which "has no reasonable relation 
to some purpose within the comaetency of the state. 

' . . For purposes of this Constitutional analysis of state 
compulsory attendance laws, the . Court held, in effect, that 



■'•^Id. at 536. 
■^■^Id. at 534. 



14 

Id. Under the standard of "substantive due process" the Court re- 
cognized certain interests as being included in the phrase "life 
liberty or property", even though those interests were not expressly 
provided for in the -Constitution, Such interests in Pierce , for ex- 
^ple were the interests of the parents in bringing up their child- 
ren. Once recognizing such interests, the Court, applying the stand- 
ard of substantive due process, held in effect, that those interests 
. - , . (cont'd.)- 
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It was "outside the competency of the state" for the state 
J'ta require attendance at public schopl as the sole means for 
parents and children to satisfy the requirements of the compul- 
sory attendance ^laws , Relating this holding to the earlier analysis 
of state systems of compulsory attendance, the Court, by its ruling, 
gave Constitutional status to the choice of a private school as 
an alternative means to a public school for parents and children 
to meet the requirement of compelled attendance • In conclusion, 
the Court upheld the state's authority to compel attendance "at ! 
school", but struck down the st:ate'*:s-^e^ fort: tof-limit^p-ir^^^ 
choice to "public school". - - 

' 2. Farrington v. Tokushique ' ' 

The holding in^ Pierce was applied in a subsequent 
cas.e, Farrington v> Tokushique , where a state tried to avoid 
the effect of Pierce not by prohibiting attendance at a private 
school as a means of complying with the compulsory attendance 
requirement, but by regulating the .activities of the private 
schools in such a manner aifid to such a, degree that the schools 
were effectively precluded from carrying out their purpose, i.e., 
to be alternative schools for Japanese-Americans who wanted their 
children instructed in Japanese rather than in English. The 
state regulations, implementing similar state legislation, pro- 
vided that English had to be the language of instruction in most^ 

r3 — ■ — ' — — 

(cont.) could not be infringed without a "strong"' showing by the 
state. The standard is a vague one which fias.been replaced in modern 
times by a variety of new standards including the , "strict scrutiny" 
test (in analyzing alleged violations of the Equal Protection Clause) 
which will be discussed in a ^later part of this chapter, 

■'"^273 U.S. 284 (1927) 
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grades and that. the schools had to submit to. extensive adminis- 
trative requirements and financial levies . "^^ ^ In summing up the 
effect of the "State statutes, the Court found that: 

'^^^y give affirmative direction concerning 
intimate and essential details of such schools, 
intrust their control to public bf f icers , and 
, deny both owners and patrons reasonable choice' 
and discretion in respect of teachers, curriculum 
and textbooks. ' Enforcement of th^ act probably 
would destroy most, if not all, of them; and 
certainly it would deprive parents of fair oppor- 
tunity to procure for their children instruction 
which they , think is important and' we cannot say 
IS harmful. ■'•V ^ ; ■ 7 ■ . 

The Court cited Pierce as the primary legal basis 

' 'IS * ■ / ' 

■• for its decision. in relyiny on Pierce, the. .Court made it very 

clear that the private school attendance system mandated by 
Pierce could not be^ evaded by state -statutes /and regulations 
which had the effect of transforming privat J schools into public 
schools or forcing the private schools to c/Lose their doors... 
-3. Wisconsin V. Yoder 

The holdings in Pierce and / Farrington laid the 
groundwork, for the recent decision of the /Court- in Wisconsin v. 



Yoder. 



19 



Because of its importance in this analysis and because 
of its length and complexity, the Yoder . decision merits intensive 
analysis. . 



16 



17 



Id';- at 2 98. . 



Id. 



18 
19 



Id. 



406 U.S. 205 (1972) 
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In Yoder> the Court reviewed the casfes of several 
Araish parents, who were convicted under a Wisconsin Statute for 
failure to s4nd their children to school in violation of the 
compulsory attendance law which mandated school attendance until 
age sixteen. The children, all between the ages of fourteen and 
fifteen,, had completed eight grades of elementary school. They 
were not enrolled in a privnte school, nor were they attending any 
of the other learning arrangements 'which were permitted hy Wisconsin 
law as alternatives to public school attendance. 

The parents claimed, as a- defense to"" the criminal ' 
charges, that the statute subjecting them' to criminal penalties 
for failure to_ send their children to one of the. learning arrange.-^ • 
ents permitted by the compulsory attendance law violated their 
right,. guaranteed by the First Amendment to the Constitution, to 
freely practice their religion. 2° "This Free Exercise claim was 
based, uppn the Amish religion and particularly the belief of the 
Amish that sending their children to high school would expose the 
parents to censure by the church community and would endanger the 
hopes for salvation of both the parents and children. ^-^Z 

Despite this, defense, the parents were convicted 
by the Wisconsin trial court . V upon appeal , the Wisconsin Supreme 
Court reversed the convictions. The State of Wisconsin then 
appealed to the Supreme Court of tlie United States 



20 " 

The. First Amendment provides, in relevant part,- that: "Congress 
Shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof ... " 



^'■406 U.S. at 209. . 



which upheld the claiiris of the parents and affirmed the decision 
of the Wisconsin Supreme Court. - 

In rendering its decision, the United States 
Supreme pourt applied a Wo-step test originally articulated in. 
the case of Sherbert v. krner.^^ . First, the Court said^^ it must 
determine whether there .was an Infringement by the state of the 
First Amendment right of individuals to' practice their religion. 
< Second, if the.' Court- foundUuch an infringement, it would deter- 
mine whether the infringement was justified by a compelling state 
interest.^"' , \ ., <- • . 

applying thks two fold test, the Court recog- 
nized that Wisconsin had a "paramount responsibility "^^^ to pror 
vide pxJDlic education for its\ citizens ; but, cautioned that this 
state interest "is not totallj^ free from a balancing process 
when it impinges oa fund^ental rights and interests , such .as 
those specif ically ^ otected bj^ the Free Exercise, Clause of the 
First Amendment, and the . traditional interest of parent's with 
respect to the religious upbringing, of their children. "^^ 
. ^ In apj.iying the first part of the. test, i.e. , 

in determining whether . there was an infringement of rights pro- 
tected by the Free Exercise Clause, the Court examined at great 
length the natur e pf the religious; beliefs of the Amish,and 
^.^374 U.S. 398 (1563) . \ 

^■^406 U.S. 205 at 213-215.7 \ . " 

^^Id.- at 213. \ ' 

^^Id. at 213, 214. V . • 
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/ found that the parents . sincerely believed "that their children's ■ 
attendance at high school, public or private, was contrary to 
the Aniish religion and way of life" i 2^ The Court was very care- 
ful to emphasize that in order for the claims of. the plaintiff- 
parents to be" sustained, those claims had to be clearly "rooted 
in reVgious belief "2*7- ^nd could not be based upon a personal or- 
philosophical belief not|\jf a i^aditional religious hature. Applying- 
this standard, the Court found that the right being asserted was 
a "religious one" .within the meaning of the Free Exercise Clause. 2^ -- 
The Court concluded that compulsory high school attendance would 
substantially interfere with the religious development" of Amish 
children and their integration into the Amish way of life and 
\ . would, therefore, "gravely endanger, if not destroy that free 
exercise of [the Aittish's] religious. bel:^fs . "^^ 

. The Court then had to decide whether the interest 
of Wisconsin in enforcing the compulsory attendance law as it 
applied to the secondary level was of sufficient weight to outbal- ■ 
■ ance the infringement of the rights of the parents under the 
Free Exercise. Clause. The state raised two primary -arguments, in . 
support of its interest in enforcing, its compulsory attendance law: 
1) to prepare citizens to participate. e:^fectively in 'democratic 
government; and 2) to prepare citizens. to be sfelf -reliant 
26^ 



Id. at 209.. 

/'-Id, at 215/ 
28 

Id. at 216. 

29 

-Id. at 219. 
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and self-sufficient members of society. ^'^ The Codrt accepted the • 
value of those-interests, but found that they ^ere being adequately 
-met by the Amish's oWn" unique system of "education".^^ 
; . . • The Court disposed of the first argument "by deciding 

that the difference between two more years of. school beyond the ' 
eighth grade and the "long established program of Informal voca- 
tional education" of the Amish was so insignificant that anr en- 
croachment on the state's interest was negligible. ^^^^ 
dealt with tbe second argument of the state by concluding^ that 
"the Amish qual^i^es of reliability, self-reliance ^ and dedication 
to work-lrwerejsufficient to satisfy the interests of the state in 
preparing its citizens to: be self reliant and independent . ^3 
As further justification for its holding, the 
Court noted the; common roots" of compulsory, attendance and child ' 
labor laws/ stating that the arbitrary sixteen year cut-off age 
or the compulsory attendance law was the result of a desire tc " 
keep per sons. .under age sixteen out of the labor market. Accepting, 
the. evidence that the Amish children would,- as adults, live, and ' - 
work in the Amish agrarian community, the Court concluded, . from- 
a policy perspective, that "the Amish child. . .poses no .threat 
to adult laborers elsew.here; therefore t.he interest of Wisconsin 



3°Id. at 221. 
31 



in^;=5?^^^^' effect, the Court .ruled tl|at the Amish lifestyle 
in Itself,, was an acceptable form of education, -irestyie, 

^■^Id. at 224. ; 
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in compelling school attendance 'until age si:{teen is somewhat 
less substantial for theX^ish . than far children, generally. "34 ° 

. The final avrgument of the state in support of • 
enforcing the co'mpulsory attendance requirement, against the Amish 
was that the children, "themselves, had a right to an education 
independent of parental desire^x and that the state, therefore, 
under. the doitrins of- parens patriae , could require_att.endance- 
at school despite Jhe^contrary wishes of 'the p'arents "rphe ' 
_Cour-t drsposed of this argument by ^ ' ' . 

■ First, the Court refus^ed to accept. the proposition 

that the parents might ba acting contrary to the best inl-resits 
of their children. The Court indicatedVhat- such acceptance might 
result in the extension of this argument to all parental deci-. 
sions about "any church schools short' of cc^ll^ge". m this re- - 
gard, the Court took notice of what it considered to be common^ 
knowledge, i.e. that parents of children betwLn thg ages of ' 
fourteen and sixteen do not generally consult. with their children 
before placing them in a sectarian school. 37 Second, the Court 
cited-Pierce v. Society of si.^^.. ^^^^^ \ • . , 

•parents have a fundamental and overriding interest in guiding the 
.religious development of their children. 33 \ 



3'*ld, at 2.28-^225 
35id.. at 229. 
3^Id. at 232. 



\ 
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Third, the Court distinguished the case of v Prince v. Massachusetts^ ^^ 
which held rthat the power of the parent Veven when linked to a . 
free exercise claim, may be subject to limitation. . .if it .appears 

' thaf parental decision wxli jeopardize the health or safety of the ' 
child, or have a potential or significant social burden" . ^0 

.The; Court distinguished- Prince on the grounds that\he record 
' failed to support the state's claim that there was or\ would he- - . 
-any impairment c^f the physical and mental health of the.Amish chii- 
dren if 1:hey missed 'one or two additional years of compulsory' 
school attendance . - - - « \" 

The court concluded that the Fre4 Exercise Clause 
of the First Amendment, as' applied to .the states by the Due Process 
Clause of the Fourteenth Amendment, prohibited Wisconsin from ' 
xiuiring the Ami sh . parents to send their children either to a publTic 
. school or to a statutorily-permittod alternative to ^a public schooi.^^ 
^ By so xuling, the Court permitted the Ami sh parents to raise . - . 
their children and prepare them for life in a manner -not recog- . 
nized by the Wisconsin compulsory attendance law. 

■ 4. -Commentary on Yoder.. Farringtoh and P iercf^ 

IFrom the perspective of this chapter," the decision 
. in^^oder is significant, most generally, as a recognition by the 



\ 

\ 



39 

321 U.S^. 158 (1944) 

40 

406 U.S. 205 at 234. 
Id . 

Id. at 234. 
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•Court that,, in certain cases, i.e., those raising Valid Free' ' 
Exercise, . claims under m First Amendment , the Constitution • 
« requires jiot- only ;that parehts be permitted 'to enroll their \ 
children in a private school, as mandated ih Pierce and Farrington , 
but .t^.&t parents need not enroll their childrien in any statutorily 
recocfnized educational program. ' • 

^ This conclusion," however; must be. qualified by, 

the fact -that the Court placed great emphasis on. the evidence 
that the Amish "way of -life" , ^in part, was tantamount to a high • 
quality vocational -ejiucati-on program , , so .that the children in 
question would, dn a sense ,- be continuing their education. .. This .. 
finding by the CouJTt casts soiile douist on whether Yoder can be 
■r-2ad as granting anything more than 'a limited exemption from' 
,a compulsory attendance requirement, in summary, the holding 

^^as so ' tailored to th6 f acts in the trial record that ' ■ 
Yoder might not be 'a- sufficient basis for a Freel Exercise claim 
for an exemption' from compulsory attfendance,^ absent substantial 
•'supporting evidence tp the effect -that the lifestyle being presented, 
as an alternative tcf^public school", was I?oth intimately connected 
to the- religious' beliefs of 'the claimants and was a form of'- 
"education'^. *' * . 

' holding in Yoder is also significant' in its 
ref.erences to Pierce , particularly with' respect to providing 
guidance -to the modern meaning' of .Pierce . In/its' ref erencSs to \ ' 
Pierce, the Court, in Yoder, appears to treat Pierce as if it 
were a c^se decided on the basis of the Free. Exercise 'dlause of 
the First Amendment. In Pierce , however, the Court specifically 
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stated that it w^s applying the traditional Fourteenth ^A^^^ 
Due Proc'ess test of deciding whether the state statutfe bore a 
reasonable relationship to some valid state purpose.l^ In addi-' 
•. tion, one of the appellees in Pierce-was a private, non-sectarian ' 
, (a "^ili^ry acadei^^ 

• the decision of che lower court with respect- to this school as • 
well a=3 to the sectarian school >4 reasons, and ' 

becai^se. Pierce was not expressly modified by- Yoder ! it • ' 

would' appear that the Pierce decis'ionV at a minimum, continues ' 
to stand for the proposition that all parents ;rr:egardless of ^ » 
whether their decision is based on reiigious .grounds , have the' ' . 
Constitutional, right to send, their children 'to private school . 
As one recent cor«meni,ator ^has/pointed- out, however, the modern " ' 
meaning of Pierce is-far ^€ropi clear.^^ . ^ - • 

goder, on the other hand, is' clearly a .Prge 
. Exercise case. -If ohe readrx Pierce's holding to be -that the ' 
Constitution mandates, parent.al -choice of a private alternative 
• to pliblic school, 'Voder car. be. read to extend^ P^^ • 
. extent' of creating a Constitutional exemption' to compulsory att.en- ' ' 
^ dance for. the children of those parents who can establish a "valid"' N 
religious claim; within the meariing bf the Yoder requirements. ' > •. 
« 'The validity of this rel.gj^us claim will be determined by the 

Supra ,- note 14. . ^ 

■ 44 ■ .» ■ . 

Pierce at 534 . • . ^ • ^ 

45 . ' - " • , . - c • • 

For a highly interesting and provocative analvsi- nf -he 
meaning of Pierce- e?ee aT-^^c ..5 • .:n£?.j.ysi.s of che modern 

.. V^-' see Arons, 46 Hdrv..Ed.-.Rev, 76 (February 19 1976). 
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.Court on a case by casie basis with Yoder providing little in the 
way of general standards for decision. In conclusion, it is 
difficult to predict which future Free Exercise claim the Court 
will find to be "religious".;rath3r than personal; and which the 
Court will find to outweigh the state's countervailing interest 
in compelling attendance at a public school or a statutorily ) 
recognized alternative to a public school. 

2* Cases on Public Aid to Private Schools " 

Another line of Supreme Court cases which is related 
to the issues just discussed, are those cases which delineate 
the boundaries of permitted and prohibited public financial aid .' 
to private schools under the provisions of the Establishment 
Clause of the Fourteenth Amendment .-^^ 'Those cases are directly 
related to Pierce, Farrington and Yoder in that the Establishment 
Clause cases. address the practical question of the Constitutional 
limits of the state financial support which will be available 
to the parents who wish to exercise the choices provided by 
those three .cases . - 

The Court has set forth a three" part test for deciding 
whether a statute authorizing public aid to private schools vio- 
lates the Establishment Clause.'*^ First, the' cSiirt will determine 
whether'the statute has a "valid secular purpose". Second, 
the court will a sk' whether the "primary effect" is secular, or 
46 - 

^^^The Establishment Clause is that part of the First Amendment 

establishment of religion ..." 
47 

. .See- Lemon v. Kurt2inan ^403 U.Sc 602 (1971). 
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is to advance or inhibit religion. Finally, the Court will 
determine whether the statute; "fostei^^^ . 
.between the state and religion. /^^s /^ .^^^ determination in parts 
one or two is negative or in part t/iree is affirmative, the. 
statute will be declared unconstitutional. 

in a recent case, . Meek/v. Pittenqer .^^ the Court, 
in striking down Pennsylvania • s /massive" system of aid to private 
schools, provided some guidance/concerning, the kinds of public 



aid which viould, by their nature, meet the three requirements 
set forth ^bove and, therefor/ would be permissible under tne 
Establishment Clause. The Cotirt said: 

/ J-^ of course > /true that as part of general 

• ; legislation made Available to all students, a 

j state may include church-related schools in 

, ; programs providirfg bus transportation, school 

. : lunches, and public health facilities - secular 

J and non-ideologi6al services unrelated to the 

I primary^ religiolis oriented ^educational .function 

■ ! of the private s/chool. The indirect ?.nd inci- 

i dental benefits /to church related schools from 

I those^programs do not offend the Constitutional 

I • prohibition against establishment of religion . . 

in an ealrlier case,^! the /court specifically addressed the 

validity\of a New Jersey Provision authorizing the payment- by 

the state\of bus fares oj parochial .school pupils as a part of 

a general- i?rogram. Citiig Pierce for the proposition that 

parents had\ the right tc^ send .their , children to a religious 

^^Id'. at 612i613. 



"^^421 U.S. 34^^ (1975) . 
^°Id. at 364-6?. 

^ Wrson V. BoWd of Education 'of Ewi n g Township . 330 U.S.' 1 (1947) 



school which met the secular educational requirements of the state, 
the court upheld the bus fare provision., as a statute which 
"does no more than provide a general program to help parents get 
their children, regardless of their religion-, safely to and 
from accredited schools". 

- However, in most cases raiding the issue of the validity 
under.the Establishment. Clause, of various . types of state aid to priva 
schools, the Court has found the challenged statutes to be,uncon- 
stitutional either because they had a primary effect of advancing 
religion. or they fostered an impermissible entanglement between the ; 
state and religion. ^3 m general, it iS; fair to conclude that the 
Court has been very restrictive in allowing states to provide direct 
■or indirect financial aid to private, sectarian schools.. 

For purposes of this analysis, the cases under the ' 
Establishmenf Clause make it -clear that the rights of parents created 
by Fierce , Farrington, and Yoder , will not be implemented through 
substantial amounts of stat^ aid to sectarian schools. 



52 

. .Id. at 18. 

C 

53„ 



E.g., see ^ Committee for P ublic Educ'atinn and Reliainn^ t ■iiv,or-+-,r 

ME^f^he jd-'/-"^ ^''i'^ <Pubixc^iCndf f gg'^^^;;^^nancrr j 

foi fi^? ^ ? ^° advance religion because not res1;ricted to buildinas 
fSL;^ • ^"""f ^ secu],ar. purposes) ; Levitt y. Committee for P ublic 
Educatxon and Religious Liberty. 41 3 U.S. 472 (1973^ (payments^^b 

beiauirf/-n°?^l1°^ ^^'^ '^^ children held SJvalfd - 

?eS .included payments for costs of administering tests writ- 

82? ^197tr^S;f/r>,''f^'-^^°''^ schools); and Sloan v-. ^Legon . 413- U 'S / 
lo vLimi that a statute providing a tuition reimb ursement 

"^^""^^ they :spert to send their children to religious 
tain^i n ^ ^V'f^'^ ^"^^^ advancing religion because it Ion- " 
tained no way of limiting the reimbursement^ to" that part of the 
child's tuition which paid for secular education). 



The Court -has indicated that the. Constitution requires neutrality 

in this area, neither favoring extensive amounts of state aid 

to sectarian schools, nor forbidding small amounts of indirect 

and incidental aid which are given as part of a general purpose 

program/the primary effect of which is non-religious. 

C.-. Federal Cases. Which Address the issue of a Right 
to an 'Education ' 

In this category of cases are those decisions of the ■ 
Supreme Court and" some decisions of the lower federal courts 
(in the area of special education) ; which analyze the content' 
•of a claimed Constitutional right to an education guaranteed 
by the Due Process and Equal Protection Clauses of the Fourteenth 
Amendment. The relevance of those cases to this analysis is. 
that some of them rely, at least in part, on the existence of 
state compulsory attendance provisions, as a basis for determining 
whether there is a V right to an education" under the Constitution. 
In addition, these cases are ^included as a basis for clarifying 
the difference , which is often obscured, between an obligation 
to attend school and a right to an educational opportunity. 

. 1 . Cases - under the Equal Protection Clause 

. ..... '. 

a. ' Introduction 

In order to understand the decisions of the" 
•Supreine C9urt and lower federal courts on claims brought on the 
basis of the Equal Protection Clause of the Fourteenth Amendment, 
it is necessary to be aware of the standards for judicial- review 
under that Clause. These standards have been delineated- in a 
series of Supreme Court opinions which will be discussed below. 



, ■ It should be- noted at the outset that it has 

■ been well established since the early.. decisionrs of the Court ,■ 
that riot all cases whe-r-o .-i class of persons receives unequal • 
treatment from ""the stato, :p6nstitute violations of the Equal 
Protection Clause. Rather, such violations have be§n found only;- 
\ where the interest involved is a 'very important one and where ... 

theGourthas, determined from ^the trial record that the state 
^ provide an adequate justification 'for its^ctions? 

In addition, the Court has decided that the nature of this just- 
' ification is relative so that . in certain cases of inequality, 
■the state will be required to/present "a^ more compelling just- . 
ification" for its actions than in others.; 
• ^, • the ordinary base, the Court will only 

re^iiire the state to show that its challenged action is ."ration- 
> klly related to a legitimate ' state purpose". This test merely " ' 
^grequires a showing that one or more specif ic and legally permissible 
Jl?"^^:^^^^ ''^^^ directly furthered as- a result of the state's 

applies this "rationality \est " , it 
-hoirinally upholds the state classification. " /. " 

' In certain other cases , however , the Court 

will apply a m ore rigorous test to the "Shallenged state classi- 

54''' 

, : Kotch V. Pilot Coinmissinn^r-.^, 33b U.S. 552 (1947); Railwav 
Express Agency v. New York 7~336 U.S. 106 (1949) ^ 
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fication. This test, known as the "strict scrutiny test"/ 
will be^ applied to eqjial protection 'claims involving either a : 
• "fundamental interest" or a "suspect classification". A "funda- 
mental ihterest" is one (such as the right to travel interstate)" 
which the Court deems to be either expressly or implicitly pro- 
.tected by the Constitution. ^5 A ."suspect classification" is ' 
involved if the class of persons receiving -differential treat- 
ment is one that the Court has found to deserve special protection, 
For example, classifications . based on race , national ancestry, - 
and status as an. alien have been found by the Court to be "suspect".^' 

the Court finds a "fundamental i'^teresi:'' 
or a "suspect classification" to be involved, it will .sub ject- 
the challenged state action to "strict scrutiny" . This means 
that the Court will' require the state to prove that' the challenged 
action is "necessary to achieve a compelling state purpose" and 
that such purpose cannot be achieved by another means which. is 
^ less discrim^inatory. Unlike the "rational basis test" wlrich 
the state can usually satisfy, application by the Court of the 
standard ^of "strict scrutiny' will normally result 'in the action 
of the state being declared in violation of the Equ-^l Pro- 



55„ J . " - 

(1^73^^^'^ ^^ ^' Antonio School District . 411 U.S. 1, 33-34 



^^la. at -20-22. 
57 



lig^g- ^ V^Jnti^^^ 'r ^ Yick wo V. Hopkins . 

TT c i^lnil ^ (nationanl ancestry) In re 5rittiths , 4l3 ' 

U.S. 717 (1973), .(Status as an alien). — 
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tection Clause. ^.^ i . 

_ The implication of these equal protection 

standards is similar to that of. the^ concept of "substantive due 
process" mentioned earlier, in that by applying. the various 
standards under the Equal Protection Clause, the Court, in ' 
effect, is giving recognitioi? to certain "substantive" interests 
Of individuals, ifc does t^is by recuiriag some form of policy 
justification from the state before permitting it to infringe 
upon thdse interests. The following analysis will examine the 
extent to which the Court has Viewed "the right to an education" 
to be one of those substantive irferests. 

^ b.. Br own v. -Board of Ea&catlon 

■ In its landmark decision in Brown v. Board 



revilwr^lortinaS3:y'^'r::''l.:ilfh;se theoretical standards of 

S £ ^^^^Pf^l^^^ Sis., 
related to ?L pu^Dos "•i'^^.--'^J*^,=iasslfication• be rationally 
statut^bLauL flthrnS- -K ^5^5^^^' and then invalidated a" 
ship to f ?e^?imate s oi.n^?^^^f>,^°^^^ ^ rational relation- 
purpose for which - " ■ Ptirpose, the purpose was not the 
Li?dr405 U s 438 nQ-/S''''^^^e^^=^^^- ( Eisenstadt v . 
^i'ifl^ed th^; (-ho L i ^ • Court has ' 
r?aiJonar?ela-onsS^^= P^ove not only chat f cs action ... 
that thrLtfo^waf L ?act ^n^ir'^'.r-'- purpose, but also. 
Reed, 404 ufs? 71 (1974? ' ' further that purpose. ( Reed v. 

i^^^^^'S^^^:^:^ court 'Will apply these 
.ental" or ^ ^ ^^^^^J^^^o^^^^ 
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of Education.^Q the Court hs. Id that state statutes providing, 
for a public school systerft -^.'hich was segregated on 'the basis of 
race, violated the right of Black children to an equal educa- * 
tional opportunity guar ^^'.n teed by the Equal Protection Clause of ' 
the Fourteenth Amendment .-^^ In so ruling, the Cpurt made the 
following, of ten quoted, statement about" the importance of ■ 
education: 

Todai', education is perhaps the most 
. important funcl:?.-:vn of state and local 

' v^ovcrnments. Cotapulsory attendance laws 
and the great -expenditures for education 
noth demonst.';ate our recognition of the 
i»i.porrance of education to our democratic 
society . . , :n these days it is <2oubtful 
th?.n £v.;y Ci'vld may reasonably be expected 

- to nuc..-^-.T in life if he is denied the 
opportur r-cy of an education. 62 
(emphasii-; added) ' .- 

The Court then concluded that "such an" opportunity^, where the 
state has undertaken to provide it, must be made available to 
all on equal terins-"' and is effectively denied to Black children 
by/a state sanctioned, •• racially segregated public school 
system. 

The importance of Brown for purppses of this 
analysis is that it did not expressly hold that education was a 
"fundaiaental rig ht" under the Constitution, but rather, that 
^°347 U.S. ^83 (1S"54) .... 
^■"•Id. at 493, 495. 

"id. 

64 ' 
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education was a sufficiently important interest,' as evidenQed in part 
by compulsory attendance laws , that the Black plaintiffs were 
entitled to the application of the Equal Protection Clause. 
Thus, ii. teicms of the preceding equal protection analysis, the 
Court fllci r.ot state whether the primary basis for its finding 
of a violation of the Equal Protection Clause was the importance 
of education as a "fundamental right" or the existence of a 
classification based on race, , . 

It should be noted, however, that it was 
not until after Brown that the sophisticated equal protection 
analysis described above, with its ►d^ial system of review, was 
regularly applied by the Cou.rt with the precision which was 
lacking in Brown. The decision in Brown , in itself, therefore, 
is inconclusive with respect to the issue of whether the Court 
considered education to be* a "fundamental right" for purposes' 
of equal protection analysis. 

c. San Antonio Independent School District 
V. Rodriqtiez . ' 

In a recent decision, San Antonio Independent 
School District V. Rodriguez .^^^-.hP Court discussed at some length, 
the status of education under the . Constitution. Rodriguez 
was a class action brought on behalf of Texas school children 
who were members of poor families and minority group "families 
residing in school districts having a low property tax base. 
The appellees (school children) challenged reliance by the 

^^411 U,S. 1 (1973) . ' • ' 
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Texas school finance system on local property taxation'/" They 
claimed that the. system favored children from more affluent. » 
families and violated the Equal Protection Clause because of ^ , 
substaiitial intetdistrict inequalities 'in per-pupil expendi- 
ture resulting from the difference in. value of assessable 
property among school districts in Texas. The appellees 
further asserted' that bsCause classifications based on wealth 

are "feuspect" arid because education is a "fundamental interest", 

- 1> . * . 

the Court should apply the "strict scrutiny"' test * and require 
Texas to demonstrate that its school finance system was "neces- 
sary" to the accomplishment of a "compelling state interest"". 

The Court held "^t^ ' the . "str ict scrutiny" test- was not 
'applicable for two reasons. First, the Court said that it could 
fi:tid no definable, discriminated-against class. Therefore, the 
Court did-not reach the " issue ^ oj& whether wealth ''was*-- a suspect 
classification" since, in the Courtis view, there was no defin- 
able class of poor people who were being classified to their 
♦ 67 

disadvantage. Second, the Court, in editing Brown v. Board of 
Education ^s a case based'upon a "suspect classification" (race), 
held that education, although important enough to require the 
application 6f the Equal Protection Clause, is not a "fundamental 
interest", because it was ^neither explicitly nor implicitly 



^^Id. at 17. 



^''id. at 22-25. 
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protected by the Constitution.^^- 

The. Court concluded, therefore, thi.:: the "strict scrutiny- 
standard did not apply and Texas was' required only to demonstrate 
that its finance system bcre a "rational relationship to a legi- 
timate state purpose". ^9 Applying this test, the Court conc'luded 
that the Tex^s school finance system encouraged local papticipa- - 
titon in and local control of the schools of eac^ school district ' 
and that this goal of local participation and control constituted 
a "rational basis"':^or the system. '^O'^^ The' Cou^rt, therefore, held 
that there was no violation of the ^Equal Protection Clause. "^^ 
Commentary on Brown and Rodriguez ' ^ 
In Brown , the Court fo"und that education was 
a very important interest,- as evidenced in part by th,e pervasive- 
ness, throughout the natiop, of compulsory ^ijendance laws. 
Rodriguez , on the other, hartd, ' held that the mere importance of 
education under state law, although sufficient to require appli- 
cation of the Equal Protection Clause, was, not sufficient for • 



68 - ~ " 

— • J^^ Court's opinion on this issue is rendered ambi- 

guous by Its dictum concerning the relationship c- 
education to First Amendment rights where the Court saidi "Even 
If It was conceded that some identifiable quantum of education is 
a constitutionally protected prerequi'site to the meaningful exer- 

lnt\ °^ ^'■l^^'' ""^^^^ .^^^^ ^^^^^ f ^^^^ =P^e<=h and tl^e ?ight S 
vote), we have no indication that the present levels of educational 
expenditures m Texas provide an education that falls short." The 
Court thus seemed to suggest that there might be mc^rit to the claim 
of education as a -fundamental right, if t:he alleged denial of an 
educational opportunity was total .rather than comparative. Id. at 36 

^^Id." at 44. ' 
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. Id, at 54-55, 
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a finding that education was a Constitutional right. Such a find- 
ing, said the. Rodriguez Court, could only be made if the Consti- 
tytion contained ^n explicit or implicit reference to the. importahce 
of .education.^ The Court concluded that it could not find any such ° 
reference in this case, but indicated 'in what appears to a contra--' 
dictory dictum that it might take a different view in a case where 
there was a total denial of an educational opportunity. 

On, the issue of -suspect classification, Brown clearly 
stands for the proposition, which is now well accepted ,| th*t 
classifications based on racial grounds are "suspect" under the 
Equal Protection Clause. Rodriguez , however , did not roach, the 
issue of whether classifications on the basis of wealth or minority 
status other thai^ racial status are similarly "suspect". This" 
issue, therefore, remain'.? unsolved. 

In conclusior., for purposes ,of equal protection - 
analysis, it is clear that 'W^e mere existence of compulsory atten- 
dance laws does rio,t elevats education to the level of a fundamental 
interest. Such elevation, the Court has said, must have a 
Constitutional rather, than a state law basis. . 

2, Cases Under the Due Process Clause 
- a. Introducti on 

The Due Process Clause of the Fourteenth Aiti'jnd- 
ment provides that no state shall "deprive any person of life, ^ 
liberty or property , without due process of law". In the context 
-..f this sjubsectibn, "due process" will be understood ' to refer to' 
"procedural rights" rather than to the substantive 

272 
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• rights discussed earlier. "^^ Procedurally,, the Due Prbcess Clause 
requires the application of fair procedures before certain im- 
portant interests of individuals can be denied by the /state. 
Some of the most' basic traditional elements 6f procedural "due 
process ate the right to notice of 'the proposed denial, the right 
to a hearing on that, proposed denial arid the rigW'td be repre- 
^ sented by counsel once a denial of rights is bei/g threatened. 
As m the case of the Equal Protection, Clause, the Due Process 
Clause will be applied only where the. interesy^threatened with 
denial is of -sufficient . importance in the eyes o'f the. Court. 

The following discussion will' touch upon the content of 
these .procedural ♦protections, but It will mainly fpcus upon , 
the status of education as "liberty or property" under- the Due 
Process Clause, with particular reference to the relevance of 
compulsory attendance laws to a determination of that status. 
•It will also compare education as a protected interest under the 
Due Process Clause with the status of education in the context if 
Of the Equal Protection Clause; Because the aapreme Court has 

recently discussed these issues in the landmark case of Goss v.. 

73 * ^-^ ^ AO 

Lo£ez, this case will receive e:^tended discussion and. will' 

be the basis for the, due process analysis. I- 

b. Goss v>' Lopez ^ . ' ' ' * 

. c ^ GosS f several studepts were suspended un.der' 

the authority of ah Ohio statute that empowered the principal of 
a public school to suspend a pupil for misconduct for not more 



72 



See earlier discussion of substantive due process" at note 14. 
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than ten- days. .While it reg^iiieci the principal to give written * 

not4.ce of the reasons tor the ..suspension to the student's pa- ' 

rents or guardian or to. the local Board of Education within ' • 

twenty-four hours of the suspension, the Ohio law provided £pr. .v 

no. hearing before or after the suspension:''^ ,The students.. ^ V ' 

filed suit in federal district court challenging the suspeh- 

sioris on the grounds that the lack of a hearing violated their 

rights to procedural -fairness guaranteed by the Due Process - ' 

■ ■ ' •■ • * • ' - 

Clause of the Fourteenth Amendment. The federal district court " 

rMled in favor of the students, and the. adininist;rat9rs^ who ' 

were enforcing the rule appealed to the Supreme Court 

* . 

The Cou--. :.egan its opinion first, by observing 
.that €he Ohio Education Code required th^ state to provide a ^ 

free education to all children between the ages of six" and twenty- 

75 ' " • . ' 

one. ^ The Court then noted that thk Code also empowered the " ' 

principal of an Ohio public school to suspend a pupil for' "mis- 
conduct" for up to ten days or to expel the student. ''^^ ' : 
The Court next addressed the argument of the appellants, 
(school administrators) that ''because there is no cbnstitutional 
right to an education at public expense, the Due Process Clause 
does ndt protect against explusions from the public school system" . 
The Court responded to this argument, based upon its recent deci- " 
sion in Rod riguez ,. by concluding that the "Interests in liberty 
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^Id. at 567. , 



and property" protected by the , Due Process Clause ^re different 
from, those considered in Rodriguez in. that l^hey are "not created 
by, the Xion^titution.''^ Rather they ar^, created and their dimenr 

. sions are defined by an: independent soiirce such as state statutes 
•or rules entitling the citizen to certain benefits. Board of 

^ Regentg v. Roth, 408, U.S. 564, 92 §.Gt!/ 270l/.2709, 33 L.Ed. 
548 (1972) Referring hac^ to the state statute giving 
persons between the ages of six and twenty*one a right t6 a free 
educa'tion, and to the / state compulsory attendance l.^v.. the Court 
held .that the.stude.-ts had a . "property right" withixj ^. c meaning 
of the Due Process Clause, "^^ The Court ; then concluded by stating 
that the state, having conferred this property. right, could not 
Withdraw it fot ^liscohduct "without adherenpe toothe iftiqimum ,i 
procedures require^ by .^that clause". ^° This obligation of -the ' 
State, said the Court, e:cists despite the fact that "Ohio may not 
be constitutionally obligated to 'Establish and maintain a 'public ' 

.school system". .• , • : 

. The Court' then responded to the argument of the ' appe.llants 
that , suspensions of less th^n ten days were so insubstantial that 
they did riot, constitute the kind of "se\yere detritnent or grievous 



■ ^ ^- ■ . ' ■ ■ ■ \^ 

_'ld. at , 572-73. ... 1 
^^Td.. at 573. - ' 

'^Id. at 573. ' - ' 
^°Id at 574. : 



5.USS ' which -rauld ^n^itle thsm toUhe prcTtection of the Duti ■ 
Process Clause. Th^ Court rejected this argument quoting the 

•ini" Brown V. Board of Education that "edu- 



well-y.nown statemen 



cation is perhaps tie "most impo-tant function of state and 



local governments . " 



The. Court indicated that the purpose of the Due P-ocess ' 
Clause,, in- the conti.xt of the case / however, was to protect a 

w-arranted" suspension and not to "shield him 



Student from an "urn 



from suspensions properly ''imposed."" This qualification of. its 
decision was poted, again at the end df its opinion where 'the 
Court- stated .that if a child were . suspended for more than 'ten 



days or expelled "£or_the rei^^ of the- school term, br p er- 
manently ';, (emphasis added) som4 more fqrraal procedures might 
be necessary than^those required\f or ' short term suspensions, , . 
The Court, thus vttiade it clear thkt the- kind of right involved . 
was not the right! to an- education J but the right ±0 procedural- 
fairness if an educational opportunity was to be denied by school 
/Officials, , , " 

The Court concluded its opinion by holding that ths Due 
Process Clause did not ^require the kull panoply of traditional 
procedural rights' to be accorded to la student who was suspended 
for a period of less: than ten days.^j^ . The Court stated, however. 
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' a 

that certain mihimurr. rights were required , and that those rights 
.were the right to notice of the reason for the suspension and 
to an opportunity to respond to that reason, both given prior 
to the suspension except in emergency situations where' they - 

a 

could be given within a reasonable time after the suspensions,^^ 

....... ■ ■ ■ ■ .s' * , ' ■ • 

The opinion in Goss is particularly important ip • 

\ • . . . •• ' 

. ..the context of this analysis because it, relied upon the Ohio 
compulsory attendance lav; as a partial basis for its holding 
that attendance at a public elementary or secondary schqol i% 
.a "property right" within the meaning of the Due Process Clause. 
This is one. of the few times that the Supreme JCquyt has cited a 
compulsory attendance law so dirfectly as a basis for conferring a 
Constitutional right. 

This conclusion must be qualified, however,, by 

■ ■ ■ . ■ - ■^ ■ . • ■ ; - ' - ■ 

the fact that the opinion in Goss is unclear regarding 1;he degree 

to which it relies on the compulsory attendance law for this 
'purpose, since the opinioA also makes reference to Ohio' ^ "right 
to education" statute. Thus, it is difficult to determine if 
';he Court would 'have found an interest ^i^C' ''^prop^erty" 
to exist 'Ainder the Due Process' Clause, ijp the existence ^f^such--^ 
an interest had been premised sole-l^y;jpn::^the^^^^ attendance 
law, rather than;:on-thatr iav7 as well as the "righ^ to. education" 
"law, 

' - ,, 3. Mills, PARC 'and Rockefeller 

Both the "right to an education" 'within the 

86 — 
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substantive meaning discussed in Rodriguez and the "right to 

an education" .as an interest in liberty or property involving 
the procedural protections of the Due Process Clause discussed ' 
in Goss, were at issue in those cases involving the attempt by 
public school officials to exclude children from school on the 
basis of "mentaL physical or emotional" disabilities. The ' 
Supreme Court has -not yet. ruled on the nature of any "right to 
education" within this context, but several opinions of federal 
district courts have been reported. The earliest and best 
known of these decisions were in the cases of : Pennsylvania As - 
sociation of Retarded Children (PARC) v. Commonwealth of ■-Penn5.Y l - 
Y^^'^^ and Mills v. Di strict of Columbia Board df Education . 
Plaintiffs in both cases filed suit challenging the exclusion of 
.handicapped children from a . publicly-financed education, alleging 
lhat sud^iraxcl^sion, based, in part, on the exemptions for physi- 
cal, mental and emotional disability contained in the compulsory 
attendance laws and other related statutes, violat_ed^the "Diir 
Process and .Equal Protection Clauses'-of'the^lFourteentK -Amendment . 
... ^ The Pennsylvania case was a class actiorj brought on behalf 
-of ailrmeiitally retarded children in Pennsylvania challenging the 
Pennsylvania statutes which petmitted the exclusion from any 
publicly- financed education of mentally retarded ^children who 
were deemed uneducable or "unable to profit" from public school 
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The-re were two separate orders in the PARC case; one at 334 F 
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348. F,. Su?p. 866 tD.D.C. 1972). 



attendance. The federal" court did not formally., "decide" the 
Constitutional issues raised because' the parties agreed on a ' 
settlement which the Court approved. The consent decree ■ 
stated that, expert testimony in the case "indicated that ""all 
mentally retarded pe-csons are capable of benefitting ' from a 
program pi education and training" . It then said that 
Pennsylvania, "having undertaken to provide a free public edu- 
cation to all. of its children", could "not deny any mentally 
retarded dhild acceks to a free public program of education 
and training. "^^ Finally, it requi'red the application of exten- 
sive due process procedures before a handicapped child could' be 
placed or denied placement Infea^n educational program. 

The second case, Mills v. District of ,Columbia'"'ioard of 
Education , was a class^actionr'brought on behalf of' sevetf handi- 
^apped_childfeii of school age in the District of Columbia', seek- 
irig an injunction against the Board of Education to prevent it 
from denying 'tc them a publicly-financed education either in the 
public schools -or elsewhere." As in the Pennsylvania case, the 
parties consented to the final decree , so the Court was not ' 
required to. "decide "..the case.^^ The Court, however, did set / 
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^The Cou^t issued a "consent decree" which is an agreement ^ of the 

parties which has been approved by the court. 

90 

334 F. Supp. 1257 at 1259. : " ' " ■ ' ^ ■ 

q 1 . = 

92 • • ' . ^ 

343 F. Supp. at 303-306.. ' ' ' 

93 

34-8 P. .. Supp- 866 (D.D.C,- 1972). , , . • 

94 . . . 0 ' 

Supra / note 89. ' 
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forth its legal basis for approving the order agreed to by the 
parties. • " • ' " 

, . PiFst, the Court interpreted the relevant -statutory 
provisions of the District of Columbia c.nd the related rules and 

t° require some form of publicl^suppprtad education ; 
for C.11 children of com-dlsory attendance age^^ Then the Court 
went on to conclude that if the eq-.al protection requirements of ^ 
the Fifjh Amendment guaranteed to per children an educational 

• opEJortunity equal to thkt of more affl v. • : children, as was - 

• found in. a re cent -^e- in" the-pistricf- ;. f •.:*-:ut;a»fcia,^'^- 

■ ■ . '■ *» ■ . 

A. fortiori,. ..ha defendant!?' -oi duct r>»"re • 
denyijiig pl£ini-:.ffs and their class not just 

an e(^i-puiA^-iY supported, education but 
all publicly suppotteti education Mle pro- 
viding such i.ci.ijation to othcsr chlLiren^ is 
violative ox the. Due Process Clause. 98 

As in PARC, the ecnaent decree contained elaborate proce- 
dures which had to be followed, before a.<:kild..could be transferred 
into or out of ~ an 'educational placement. As in PARC, the Court 
based these protections on the requirements of the Due Process 
Clause of the Fourteenth Anendment. 

In. a case subsequent to both PARC and Hills , ITqw Yo: ..k 
Sta^::LAssociatiqn_jEor Retarded Chil . :ireh> Ine...^\ Rocj^ efelTP - . ^9 



95 

343 F. Supp. 866 at 574-876. ■ 

^^Id.. at- 874. J 

97 ' 

Id. at 874. . - - 

^^id.- ' • . •.; • 
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nowever, a New Yqjrk . federal district court refused to find a 
substantive Constitutional basis for the^'c^^ of institu- 
tionalized mentally retarded children who were being denied an 

education. The Court, citir j- the decision of the Supreme 

\ ' ' 

Court in San An tonio Independent School District v. Rodriguez . 

concluded that: '\ " - 

"' . \ .• • 

■ It x^ould appear that if there is no consti- ' • ' 
tutional infirmity in -a system in which the 
state permits children of normal mental 
ability to receive a varying quality of edu- 
cation., a state is not constitutionally re- 
quired to provide the mentally retarded with 

a certain 'level of special, education. •-0^'^ 

\^ . .■ . 

' ■ ■ ' ■■ . ' ' . "''\ * ■ ' • 

The court went on tQ distinguish both Mills and PARC. 

It found Mills , inapplicable for three reasons: first because 

Hobson v. Hansen, on which it relied, was -no longer viable with 

respect to its holding on economic discrimination; because of the 

later Supreme Court decision in Rodriguez ; "^"^ second^ because ' 

Mills was based on the District of Columbia Code and^fc^e board 

of education regulations as well as on the Due Process c£ause;-^°^ 

and third, because the dGfenJants in Mills had conceded thatx 

they were under a duty to provide an educational opportunity tJ^\^ 

the plaintiffs. ^he Co.^rt disUnguished the PARC ' case only " 

for th-is^third rea'son. The Court then concluded rhat the "plain- 

tiff ' s constitutional rights must rest on protedtibn from harm 
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and not on right to treatment or *habilitation".^°^ 

. . .ao eommentarv- on Mills, PARC and Rockefeller ' 

^ ' three cases just discussed provide a conflic- 

ting .and <3uestionall^e basis on which to. draw any clear conclusions 
on the meaning of " a right to an education" within" the context. .. 
of actions by. pi:^,blic school officials who attempt to exclude chil- . 
. dren from school on the basis of "mental, physical ot emotional" dis- 
abilities. Certainly, the prospect of exclusion from'school for 
whatever reason would seem to involve the procedural protections 
outlined in Soss, and, in f act the courts in both- PARC and- Mills 
required. extensive procedures to be applied. 

The difficult question is whether the Court, in 
light of its holding in Rodriguez - would find that exclusion of a 
child from school. on the basis of a "mental, physical or. emotional" , 
disability, required the application of the "sv.riet scrutiny" stan- 
dard, under the Equal Protection Clause which the Court refused to' 
apply in -Rodricyue.z.^Q^ This, of course, would depend oh whether 
the Court would find that a"classif icafion based on a "physical, 
mental ot emotional "^disability- was ".suspect" or whether, the Court 
would find the denial of all education for reasons of "physical, 
mental or emotional" disability was^ a denial of a fundamental right 
protected by the Constitution. 



■'•°'*Id. at 764, 
•105 

See note 69, - supra . 
106 . 

See discussion of this issue supra . 
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. From the perspective of this analysis of dompulsory 

attendance provisions, it is important to. focus upon the role 

of the compulsory attendance laws and their exemptions for 
"physical, mental or eraoUonal" disability to the ultimate 
outcome of those cases. This role is somewhat ambiguous in 
Mills faut is clear in PARC, 

■ ■ ■ ■ * ' • 

, ,, •'^^ Mill£, the Court began its opinion by quoting the- 

. pxrpvisions of the compulsory attendance law.-^°'' it then con- 
pXuded that the existence of the compulsory attendance law im- 
posed an' obligation "on the District of Columbia to provide an 
educational lopportunity for all school age children, in this" 
regard, the court said the following: 

The court need not belabor the fact that 
requiring parents to-see-that their chil- • ^ 
dren attend school under pain of criminal . 
penalties presupposes that an educational 
opportunity will be made available to the 
children. The Board of Education is re- 
quired 't^o make such opportunity available. 108 

• The court then, however, cited various rules^of the board of 
education providing for the education of 'school age children 
in the District of Columbia and concluded ^ without stating the 
precise basis for this conclusici, t:hat "the Board of Education 
has an obligation to provide whatever specialized instruction 

^^that will benefit the childV Thus, the decision of the 
court is ambiguous with r- gard to the extent to which the com- 
pulsory attendance law was the basis for its conclusion that 
107 

'348 F. Supp. at 866. . ^ • ' 

, •''^^Id. at 867.- 
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all school age children in. the District of Colxainbia/had the 
right to an educational opportunity. 

■ place of the compulsory attendance law in 

the court's" decision was clarified by the, consent decree. The 
decrefe provided the following: • , 

The Attorney General agrees to issue an 
opinion declaring that Section 1326 (the- 
compulsory attendance law) means only that 
parents of a child, have a compulsory duty "• ' 
while the child is between eight and seven- 
. , teen years of age to asstire-his attendance 
in a program .of education and training; and 
section 1326 does not limit the ages be- \ ' 
tween which a child^ust be granted access 
■ ^° f f^®®' public program of education and 
• training. Defendants are bound by Section 
1301 of the School Code of 1949, 24 Stat." 
Sec. 13-1801 to provide free public educa- " ' ° 
t:^on .to all children six-to twenty-one 
years of age.-^-'-^ / " 

Thus, the consent decree made clear what was left ambiguous in ■ 
Mills - that the compulsory attendance law did not define a child' 
right to an educati6nr~but_merely created an attendance obligation 



4. Federal Cases Which Concern tKe~~&ubstantive Rights 
of Students in the Public School Systenr^(-ather Than 
the Right tow Education, Itself ) . 

The -cases discussed in this part are those arising 

from the collision of the rights of students, primarily under 

the First Amendment, and the recognized authority- of school ad-. 
■ . . ' ^ . :■ / 

mmistrators to maintain order and control in the public schools. 

Thes^i , cases are relevant tp the analysis of rcompulsory attendance 

laws firsl. because some of them refer to the compulsory attend- ^ 

ance laws as part of the articulated basis for their decisions; 



110 - . 

^ 343 Fv Supp, 279 at. 309. 



and second,, because of the necessity in this analysis of ex- 
plorihg the possibility that if compulsory attendance provi- / 
sion were repealed, these cases would no longer arise, 
a. Meyer V. Nebraska V 

In Meyer v. Nebraska. the Court reviewed the 
criminal conviction of a public school" teacher who was con- 
victed for teaching the Ger^n language to. a ten-year-olj child 
in violation-of a statute which made it a crime for. any person 
to teach any language other .than English to children who have 
not passed the eighth grade. In reversing the conviction, the 
Court began by holding that "liberty" within the meaning . of the 
Due Process Clause encompassed "tha right of the individual to 

contract . (and) to engage- in any of the common occupations of/ 
112 

life . . . The Court concluded, therefore, that the right 

the convicted teacher to "engage in his occupation" was 
Vithin this meaning of "liberty" and could not constitutionally 
be denied "by ^legislative action which is arbitrary or without 
reasonable relation to some purpose within the .competency of 

the state to ef feet. "'^•^•^ , ■ ' ' 

-■ ■ ' * 

The Court made it clear that the'^ issue ' involved' was 
not^e "power of the state to compel attendance at some school 
,;and to:^ake: reasonable regulations for all "schools, including, a 
reguire^ient that they shall give instruction in English . .. ."^^^ 

,-"'••^262 U.S. 390 (1923) . - . , , 

'•^^^Id, at 399. ■ . . . " .. I„ ' . • ' 

•'••^^Id. at 403. \ . • . 

114 • ' 

•^•^^Id. at 402. 
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I^or,. said the; Court, was the- issue the state's powet to prk- 
scribe a curriqulum for institutions /which .it supports ... ".^^^ / , 
Rather, the Court held that the issue was the reasonableness of • " 
:the state regulation and that, because there was no reasonable ' 
. b^sia shown on which the teaching'^ of German ^could be prohibited, 

the criminal ""statute,- as applied,; is, arbitrary and withbut reason^, 
able relation to any end within the competency of the' state. ^ 
The Court concluded, therefore, that tie statute violated the ' 
jrights of the teacher under/ the Due Process Clause of the Four- 
teenth Amendment. By implication, the Court ^also concluded that 
the absence of the compulsory attendance law would not have changed" 

the result in the case. ' . 

\ ' ' . ^ _ . . ■ . ■ Y 

b,-Wgst_ 7irginia State Board of Education v.. Bar nette • 

■ .. ■ \ ■■■ . ^ ' ' ~ — Z — ~ ■ 

V . ^ later case. West Virginia State Board of Edu - ■ 

cation v.^Barnefete^^^"^ th^ West^ifirginl^Board of Education re- 
quired, pursuant to a .state statute', that the salute to the flag- 
be "a regular par^ of the program of activities in the public 
schools/. . andthat "all teachers and pupils /shall be Required • 
to participate in the s '.lute honoring the nation ^ represented by • ' ■ 
the flag". Several r_'hildren who were Jehovah's .Witnesses were sus- 
pended from schcDol for refusing to salute the flag', ^nd their parents 
sought out an in^^unction in the federal district court-^ag^nst • ' 
the application of the statute and rule;. The district court granted 

the injunction and \the B^Sard of: Education, appealed to the .Supreme 
Court. ' . V ■ < "\ . ^ .- ^ V 

_^ In affirming tlte decis^ion of the,djLstricfc court, the 
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Id. at 403. \ 
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supreme Court first ruled that the fact'that "attendance is - 
not optional" was essential to the parents' case since if at- 
tendance we±e optional; the case would. come within' the rule - 
of HainUton V. Regents. In ^restatin^ i€s holding, in Hamil-. 

.•ton, the Court said that: 

\ • ■ ■ ■ 

...where a stat<- , without compelling attendance-, 
extends college facilities to pupils who volun- 
tarily enroll,, it may prescribe military tfai-i- s 
ing as part of the course without offense to the 
Constitution. J-IS 

The Court .thus concluded that' the fact of compelled attendance 
at public schqol. . was critical to -its ruling since what was • 
/ involved was the : ' / 



- • validity of l:e asserted power (of the state)' 
{ to force an American citizen publicly to 

I ' ^ profess any statement of Belief or to engage ' 
I m any ceremony of assent to one . . .120 

In holding that the state's enforcement of the flag 
^ salute req^ilTdment violated the First Amendment, the Court made 
^. it clear that it was not basing its. decision 'on the Free.Exer- 

cd,se Clause but, rather.,, on the freedom, of speech protected by ; 

the First Amendment. -^^-^ 

', °' Tinker v. Pes Moines Indegjendent School District 
' • ; ^ ^ recent care; Tinker v ^. Pes MoineV Indepe^f:: 

de nt^cfiool Dist rict, ^.^ the Court struck, down- a school rule which. ' 

^^^^Id. at 631. '^^ ; ; .. ' 

• -120 " ■ ■ ' '■ ' ' • 

.Id. at 634'.' , 

--^•^Id. at 634-635. . , * • • ' . 

122 

/•^393 O.'S. 503 (1969), — - U 
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^provided for the suspension of students -who wore black arm 
b^ds- to school* The suspended student in ,this casi vore a 
Slack arm band to school as a protest against United States .in- 

. volvement in the Vietnam War . ' . ' / . ' 

The Court/ in citing Mey^er ^^^ and Barn6tte,^24 held"* " " ' 
that teachers and students • in public elementary afid secondary 
•schools do riot "shed their consti'^utional rights to freedpm" . ' 
Of speech or expression at the' schpolhouse gate . "^^S, ^ .^^ 
viding a gu|id^l.ine for types of "expression" which may not be-, 
protected bW -He First Amendment, the Court said: 

■ ' \ The problem posed by the present case does^ - ' " 

not rel_ate to regulations of the length of 
skirts or the type of clothing, to hair / 
style , or deportment . ./ . It does, not con- • 
cern aggressive, disruptive action or even ' 
, ^ group . demonstrations . ^Our problem involves 
direct, primary first amendment, rights akin 
to -"pure speech"12!6: / 

, in striking kown the challenged rule, the Court 
issued a brbad statement, concerr^lng; the authority of the public 
schools in the area of speech: ' • ./ ' ' . ^ 

In our system, state-operated SQho6ls may 
^J^.^f^^^claves of -totalitarianism. School 
officials, do not possess absolute authority 



over their ^udents 



In: our system/ 



(cont. ) ' 
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• See note Hi. 
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See note 117. 

393 U.S, 503 at 506. 



^ Id. ab'507. 
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students may npt be regarded as closed ■ 
circuxt recipients of only that whiph the 
states choose to communicate. They made not 
be confined to" the expression of those sent i- ' 
V „ rnents that are off iciaiiy praised. Ip the 

absence of a specific s^iowing of constltu-"" ~~ 

ciS^'^i^^ r^"-*^ ""^^^^^^ "to regulate their 
• speech, students are entitled to freedom ' 

of expression of their views... 127 

The Court did not mention the compulsory attendance laws. It did, 
however, cite the .a^rnette^^B case ■ as, one^..f the principal precedent, 
for its decision. , It is" reasonable to infer, therefore, that the : 
existence of compelled attendance . at school played . some' part in ^ 
the Court's opinion. " 

d. Cases Involving Other Substantive Rights 

In addition to the three cases just discussed, the ■ 
Cdurl: recently affirmed, without opinion,129 the decision of a -^^^ 
. lower federal court which held that it was Constitutional for a 
public school system to administer corporal punishment to a stu- ' 
dent, despite parental objection. ^^^^^ area, where the' : 
Supreme Courf has not ruled specifically on the rights of public 
school stu dents^^^, the lower federal courts have issued conflicting 

127 — 

-Id, at 511. ' 

128 

See note 117. ^ 
without necessarily concurring in IL ref sSn'in1^??S^'a^SiSon=?I!ow. 
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opinions on the regulation of hair style. In addition, federal 
f courts have struck do^ exclusions 6f students from school for 

• - for Being a parent.^^ of ,,3,3 
• was the existence for the compulaorr attendance law part of the . 

expressed reason for the holding, . 

« * ■ . ■ 

° e ■ - CQ^mnentarv-^ on Mevpr- ■ garnette. Tinker .n/i ^v,^ ' 

!^i"!f^j!!f ! ^"^g j-^^^q^^^ ^^ nbstantive Riah — 
of Studen rs m the Public Schools . . ^ 

Of the cases discussed in this section, .only in the 
^rnette case was. the compulsory attendance statute part of the arti 
■ culated basis for the holding^ of the Court: In Barnette -, the 
Coprt strongly suggested that if it were not for the fact of com- 
pelled attendance the case might be decided the opposite way. One 
aspect Of Barnette which is unclear is the exact nature of the com- 
pulsion. Since Barnette post-dated Pierce, it would appear that, 
from a legal perspective, attendance at public school could not have 
b.;en Wiled, it is unclear, therefore, why the Court assumed 

• that attendance in^public school was compelled unless the Court was 
^ taHing; notice of^ the:fact that most parents do not have the finan- 
cial means to send their children to an "alternative to public 

sohooj. such as a private school. 

- " ■ . ■ ■, ■ , . i . ^ 

III. Conclusio n 

The opinions of the supreme court in Pierce, T^^^^ 
sna-Yoder leave unclear the modern position of the Court with respect 
to the kind ana degree of flexibility required by the Constitution 
in the learning arrangements authorized by state compulsory laws.' The 



X32 

Or dway v. Hargrav es, 323 :F. Supp. 1155 (D.C., Mass. 1971) 

133 

m.Brafiir-irir''" independent School Oistri.t,300 F. Supp. 748 
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first issue which requires clarification is the modern meaning of . 
■ Bierc^^^^Specifically, since the Court has apparently repu- 
" dialed the "s^ibstantive due process" standard applied in Pierce , 
what modern standard will replace it?' will the afights of par- 
ents asserted in^^Pieree. be viewed as having their basis in the. 
Due Process clause of the Fourteenth Amendment or in the-First ' 
, Amendment? If the. basis is the First iinendment, will it be viewed • 
a,.a case about the "free exercise" of religion or about "free speech"? 

A related issue is the definition of what constitutes 
a valid "free exercise claim" within the meaning of Yoder ? 
What will the court consider to be a sincere and "deeply 
rpoted" religious belief deserving of an exemption from compul- 
sory attendance? .Will the Court find in some cases that, al- 
though the religious belief is "sincere" and "deeply rooted", 
the lifestyle presented does not^provide the kind of "education" 
provided by that of the Amish, and that, therefore, an alterna- 
tive learning arrangement is required before the Court can grant 

a religious exemption from compulsory attendance? As _ the ^ ^ - - 

answers these questions-abouT pIi^^e^ d Yo^er , the limits of / 
the constitutionally mandated. alternative learning arrangements 
or .exceptions under compulsory attendance laws will be rendered • 



clearer. 



, ^,,^.The extent of public aid which will be permitted by the 
constitution to enable parents to make the choice of private " school 
and other non-publi^. scho6l learning arrangements a reality for many 
parents, is. an issue which has been viewed by the Court as one. 
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requiring it to maintain a neutral 'stance between the Establish- 
ment Clause, on. the one hand/ which .requires a restrictive ^ 
approach, and the Free Exercise Clause/ on the other hand, " 
Which requires that children ' attending sectarian schools 
... not be totally deprived of the public benefits made avai...ie 

to all Children. So long as the issue of public aid" to private 
. : schools is Viewed in this manner, i.e., as being an issue about 
tke state and teligion, substantial amounts of public aid will 
probably not. be available to private schools .." Thus, a practical 
• limit on parental choice of non-public 'school alternatives .will 
continue in effect. 

• • ■ ■ e ~" 

in a different, area of Constitutional law, the compulsory 
. .. attendance laws have received some attention in the - current 
^ discussion about the existence or non-existence of a Constitu- " 
f tional right to an education. For- example, in analyzing the 
ptafcus of education under the Equal Protection Clause, the ' 
Court has said that tfie ' importance of education^ evidenced by . 
state laws requiring attendance an^^i^ing public funding of 
____a,publdc school -srst^^^^ issue of whether 

education is a "fundamental right" under the United St^ates Con- 
' ?titution. The Court has said that the Constitution and not 
state law must be- the basis for deciding tliat issue. - 
.; On the other hand, in Goss, the Court has also said that 

state laws providing for the right to attend school and requiring 
attendance at school are very relevant in determining whether 
education is a "liberty"" or "property" right sufficient in 
I importance to involve the procedural protection of the Dvie 
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Cla^^^ process, a denial 

1^ of an educational opportunity is being threatened by the state. * 
. It is -unclear from the Court's opinion in Goss, however, whether 
the existence of a state compulsory attendance- law, absent a 
"right to. education" statute, would have been a sufficient 
basis for the. Court to find^that education was an in^rest in 
"liberty" or "property" o£ sufficient importance to involve 
• the application of the. Due Probess Clause. For this reason, "the 
importance of the compulsory attendance laws in the framework . 
of due process analysis is unclear. ^ 

Several lower federal courts have mentioned the compulsory 
attendance laws in approving consent decrees providing for' the 
education of handicapped children. The decree i9i the PARC case 
provides the clearest analysis by making the distinction between 
the obligation to attend school, contained in the compulsory at- 
tendance law, and the state's duty to provide an educational 
opportunity, concluding that such duty does not derive from the 
compulsory- attendance law, but^does flow^rom "right to education" 
statutes and the Equal Protection Clause of the Fourteenth Amend- 
ment. Thus, the court in PARC "did not permit the Pennsylvania 
school systems to limit their obligation to educate to children 
within the age range contained in the compulsory attendance law. 

The cases arising under the First Amendment and the cases 
discussing other related substantive rights of students probably 
would not have been decided differently in the absence of a compul- 
sory^ attendance law. The one exception to this general rule is .West 
Virginia State Board of Education v. BamP^>. where the Court seemed 
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to consider the existence of the compulsory attendance law- to be 
a necessary condition for its finding. of an infringement of First 
Amendment rights. Presumably, this is because the complained of 
violation, ever though committed by the state, would have been 
less serious, in the Court's view, if the children in question 
could have had the option" of leaving- school. , - 

This reasoning of the Court, however, seem^ to be com- 
pletely at odds with all of its other decisions in the First 
Amendment area, since in those cis.es.. the facts of stdte action 
and of the infringement on free speech dr^' the free exercise of ' 
religion were sufficient for the Court to decide whether the 
infringement was justified by acompelling state interest." Ex- 
cept in Barnette and in the Hamilton case cited in Barnette, the 
Court has taken the position that absent a showing of a compelling 
State interest, the infringement of First Amendment rights would' 
be struck down .regardless of whether the person whose rights 
were violated had" the opportunity of asserting those rightl ' 
elsewhere. Thus , the reasoning in Barnette does nof . seem, ^ 
..square with the usual standards of 'decision by the Court in.l— , 
the First Amendment area. ■ For this reason, the reference to com- 
pulsory attendance in Barnette is somewhat of an ancmoly. 

Putting aside the unusual reasoning of the -Court in ' 
Barnette, -it is -probably accurate to conclude that the reason 
why compulsory attendance laws . receive so little attention in 
the decisions of the federal courts in the area o'f elementary 
and secondary education is that these cases raise issues about 
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• the denial c.t •::;.ghts, while the compulsory attendance laws do not 
confer any ri.chts , but ; instead, create^ an obligation on the ' 
part of parents and childrei^. It is not surprising, therefore/ 
that tfie principal cases^K^is^l^s^W compu^ attendance are- 
, those where the obligation is being^ialienged on "the basis of ^ 
the denial of ri^ghts found in the First and Fourteenth Amendment. 
It is almost nonsensical, on the other-irand, to talk about the " 
"denial of an obligation", as violating any right.. 

Accepting this conclusion, it is also reasonable to -= ' 
assume that there" are two reasons why compulsory attendance - 
l^^ws are mentioned at all in federal court decisions where the 
constitutionality of those laws is not directly at issue. The • 
first is to stress the importance of education as a state function, 
by presenting the cumulative effect of various 's#ate education 
laws, including the compulsory attendance laws. This is parti- 
eularly significant in a case such" as Goss v. Lopez , where 
the Court stressed that t he right or privilege conferred by" ' 



the state had to be- of a certain leve l of impo r tance before it' ' 
would -fm"^ithrn"^e"Teflnition"o^^^^ 

- protected by the Fourteenth Amendment. 

The second reason is because the difference between the state 

• creating an obligation and the state conferring_a right is 

firequently blurred so that ' some courts use the terms "compulsory . 
attendance" and "the "right to an education" synonomously. while 
it is true that the fact of compelled 'attehdance may have <:aused 
policy makers to decide that the state 'should provide a. publicly 
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. » . ■ .- ■ ^ ' . - ■ 

financed educati6nal opportunity to enable parents to sati-sfy' 

r that requirement/ tKis-deeis4;en-4*e-ii7vF lo^on . » J - 

. ' weui-a-ion I'^-not legally reig^uired by the 

- tejrms of compulsory attendance' laws . This decisiojn to provide a. 
publicly financed educational opportunity for all children of 
certain ages is compelled in- mo_st_ jurisdictions by a state con- 
Stitutional or statutory provision which requires the state "^o ■ 
provide such an opportunity,- ' 

/ 

In conclusion, the existence of . compulso±y attendance ' 
laws has been, a relatively minor factor Tn the articulated basis 
for the decisions. of the Supreme Court and the lower lederal 
courts in the area of . elementary' and secondary education, outside 
of these few cases where a com&tilso:^^ attendance law/ itself / was 
I belog challenged. The next chapter,.will ^ai^&uss the^implicat^^ 
of this conclusion in relation to possible amendment or repeal 
of conipulsory attendance lav/s. 
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12. THE IMPLICATIONS OP PROPOSED CHAI/GES " * 
• ., COMPULSORY ATTENDANCE LAWS 



I- , Introduction . ' ^ \. ■ ' 

\ ^ The .preceding chapters h^ve described the history and' 
qdrrent legal status of the various state systems^f compulsory 
attendance laws, the related st^te and federal systems of child 
labor laws and the underlying constitutional bases' of ,±hese> sys-. 
t^s. The principal Conclusions bf tho'SQ. chapters appear at the 
end of each and, in summary form, in the .Introduction to this 
volxpe. : , ' 

Throughout- the history o^ the development of. ^compulsory 
attendance laws and currently, those laws, have been the subject 
of a substantikl amount of criticism and 'the focus of various 
proposals to modify the manner 'in which- elementary and secondary 
. education has been provided in the United States. Some educa- 
tional^ theorists consider the idea of compulsory attendance, .in 
itself, to be' without any merit and, thu^v propose repeal of com- 
pulsary attendance laws. Usually, sych proposals are part of a 
larger scheme to drastically^, reform elementary andl secondary edu- 
cation.' Other theorists 4nd reformer^ focus upon the manner in ' 
v^hich the compulsory attendance laws limit the choice o£ an edu- 
cational progr^ or of an employment' opportunity, ^and propose that 
those laws be amended to expand, the educational ^f^nd employment" 



phoic.es , of child^^^^ 

. VV:... .-Thi"s<:hapter win review the- criticisms of proposals ' 
^ •forchang^:^in compulsoi^- attendance ^laws-^made by^th bat..gories ^ 

Of educational ^refo'nners, the broader ref;nn proposals of which " 
, those .critici^s^are a part, and the changes which are redo-nunended 
as solu^;ions.to the perceived problems The chapter will then . 
discuss the changes in the le^l. structure which would, be necessarv 
to effectuate these rec^omm^ndations . It -will conclude with a com- 
.mentary on . the role;6f compulsory attendance laws in the debat. ' . 
. pver proposed reform of elementary and secondary education." 

^''V M^^gg^ °f Repeal c : Co..nnisorv Attendant, r...... . . 

A. The Basic- Criticisms - \. ■ 

- ^ • , : • i 

Aside from, segregati^ists who advocate ^repeal of cpm- 
. pulsory attendance laws as a way .to avoid court-ordered racial^ ■ 
integration,^ the principal critics who seek repeal are .educational 
theorists Who f j,nd. compulsory at^end^nce^ laws to be a primary un- 
derpinning, of an educationally bankrupt system' of public elementary ' 
and secondary^ education, ^ A ^typical proponent of this point of 

See discussion in Chap tea^ -2, supra, - 

Hoizor??Ss)'i964r^??" John' ^ ^^W-^i^^^^S^.' iX> .X. , ' 
Publishing Co ) i-Im- gpstaJg m^^^^^" ' ' 

S6aial Policy, -January/^lb'^SSryls's , Zl^f. 



. . . ■ ' •• ' . ■ ■ ' ■ ■ .. .■ " •■ ' ^ 

viewcis Judson Jerqitife: . . 

• • , ' ■ ■ 

. • Compulsoryv education, like botnpulsory love rfk a ddn- 
" " ■ ■ • ;Jn*^l"S^''°'? tenris. Where there is qompulslon, a person 
•can. le^r,p/ but he learns mostly abbut compulsion, rather 
^ than: readingv-'.wrxtihg- or . arithmetic. He learris. to be do- 

wtib:^rf^?^i^^°^'/ ^f 'i^^-^"^ to sit still for long -hours 
*..ithoat. thinking; he learns, to fear Oi: hate ot b^ sickeri- 
ingly dependent upon authority figures. Surely .that ele- 
ment of '.Education .Tiust ^o. If ^schools " remain (be they 
• of''?^ or traSitiorlalpnes) / the firsj^bus'iness • 

4.h!^ -to -^tablish cleai>ly a«d^nequiv6- . • 

cably that anyone is free to leave - the classiX)om; "the ' 
'. . school - Whenever he wislxes.,, >nd. that there are reil al- 

slf™^?^!-^' - Pl^^fs. to gof things- to d& that are safe/ \ 
. _ .stimulating, , authorized: 3 „ - ; ' 

Most proposals, .for total^ reform of elementary an<? seqondar.y'ieducai 
tiop begin ^vith some version of this position. Qenerally, these • 
retorm proposals obscure the differences tJetwefen- compfeed -attend- 
ance, comWiled course^ -requirements -and other 'cgmpulsbry features 
of the^pubirc schqql^system. arid -simply oppose, any' fari, of compurl' ■ 
sion. . Thus, i|:.is difficult to determine the position of this " 
group of educational reformers on each., of the different aspect's of 
the. compulsory system of education/ or, for that matter, to" deter- 
mine if they even recognize that the. different Jcompaisory aspects 
are separable, discrete entities unto themselves.' Because these 
reformers are generaj^y viewed as among the most vociferous critics 
of compulsory attendance, however, their vieW merit careful "con- 
sij^ratidn. . 

-J ■'Most of the critics wHo. propose repeal, of, one or more of 
tff^\compulsDry. features of the public-school systen) base their 

— — ' — - — _ .^^ ■ • ^ 

1972?"'vol?^3°'''' 'Illich, What?" ,^ Social Policy . M^rch/April 
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.proposal on the. proposition that schools have become totally irrele- 
vant to the lives Of today. s youn, people.^' fn,,eneral ter^s, this 
^ gap IS. characterized as one between,- " \ 

cept of education as Sede^M f ^^^^^?l-°^ient.5d con- . 
an acculturation pjocesl. i''''^^^^' reality principle and/ 

^ ■ .critics clai.- that, .what is 'nejde^ fro. faucational systej ' 
today is relevancy, environmental Perspectives, personal growth, . 
^ freeao., a^d happiness.- and what schools tLch is vocational train- 
..n„ literacy, discipline, adaptation to cultural ,„d social noms 
and acculturation to the "heritage/of a -post-Renais.ance Societ^".^ 

This View is echoed and .^e^^echoed throughout ' the literatuk 
over the past ten years.- . Por. example , Paul Ooodman, in 1964, too. 
iseue With ^at,h. termed the V^ss superstitition" that "the school. ' 
. provide the be.t; preparation . for everybody for a complicated world- 
are the logical haven for unertp-loyed youth, can equalize' opportunity 
for the underprivileged, a.dminister .research in all 'fields, arid be 

the mdispensible mentor for craa^ivrUr k • 

. /°^/'^®^tiyity, business practice, Social 
-work, mentkl .hygiene, geiitiine literacy ^ 

• ''A ... ■ J • ' ' - , 

4 ■ : 1 ^ . • • 

^.See, e.c;. , Goodman,- Paul, 'Corngulsory. Mis-Educat^ chapter ^ 
^Scl^vartz, Barry N.,.Ea. Mfirxnat^^ 

•sii;;ras-aff^^^LTb%1^^^^^^^ to ref.r to ' 

'Protestant.^Reformation, SrLventioi of ij^^^^^trialization, the^ 
?.n which change is/an ev^-^JelSe^?^^^^ etc. , "a wo^ld ^ 

^ Goodman; Paul, Compulsory Mis-Educktinn . p. iq. 
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Goodman, also, crit^^^^^^^ nature of 'the school - 

• system,,which he says follows logically if one •-adheres to the 'supe7-~ 
stition.8 That it is mere]^ superstition, is evidenced/ in his view 
by what happens to children forced to attend school. Because the ' 
eIaphasis^is on credentials/ on gracies and ■ memorization of the • 
"right" answers, children lose their innate curiosity and desire . 
to learn and in the final anaj-ysis " [e] very kind '^^ hurt. 
The bright, but unacademic can.. '".perform^, but the performance ig, 
ihaut^entic aW there is /pitiful loss of what they could, be doing 

^^'^ The^erage_are anxious. The 

Slow are humiliated. But also "the" authentically schoIa^ITIrT^^" 

ruined. Bribed and pampered, they forget the meaning of . their . 
■gifts-. • ) 

' ^ ^ ' ■ ' . - ■ 

In 1970 a report commissioned by the Carnegie Corporation^^ 
came 'to , the same conclusions 4s Goodman. The three and a half 
year study of the educational system in this "country concluded , 
that not only do most schools fail to educate children- adequately, 
they are also "oppressiye" , "grim" and "joyless". In its findings 
about present sch6ols. the report found that schools are preoccupied 
with order, control. and routine for the sake^of routine, that stu- 
dents are-^sub jugated by the schoolj; that by practicing systematic. 

^id. ■. ■ • .:. •■■ " 

^id. , p. isi: 

.>ou8en|70.^^^^ the Classroom, (N.^./ Random • 

11 
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repression, th-e schools create many of their own. discipline prolSlems; 
apd that they promote docility, passivity and conformity in their 
students. Further, th^ report found. that most classes are taught in 
a uniform manner, without regard to individual student^ • interests 
or abilitiei- and that the -curriculum ds.^sof ten "trivial" and "banal". ^2 
The result of the system, in. the view of bdth^Goodman and the Car- ■ 
negie Conmiission Report is to "destroy the students t curiosity alon^ 
With their ability - more serious, their desire - to think- and act 
for themselves". 13 This, the Commission charges, "denies students • 
sufficient ability to understand modern complexity and to translate 
-that -unders^=anding-^nto action". . 



15 



Paulo Freire describes ^the presently utilized method of 
4.nstructing students as the "banking concept of education"; that is , 
"[elducation... becomes an act of depositing, in which students are 
the depositories and the teacher is the depositor. Instead of com- 
municating, the teacher issues communiques and makes deposits which 
the students patiently receive, memorize and repeat ".^^ The scope 
of action, of the student is, thus', liinited to "receiving, filing 
and storing the deposits; ... in the last analysis,' it is men them- . 
selves who are filed away through lack of creativity, transformation 
and knowledge in this . (at best) misguided system" . ^'^ This concept 



''id. 

Id., p. 8. 
Id. , p. 9. 
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.. projects onto- students an absolute ignorance/ "a characteristic of 
t^e ideology of oppression? whicli negates education and knowledge 
as processes of inquiry. , • ' . 

-~ In John Holt's view, this concept accounts for the destruc- 
■tion of the inborn desire and ability td learn that is obvious in - 
very small children. This 'S^^^^^ accomplished by .' - 

"encouraging and compelling [children] to work for petty 
and contemptible rewards gold. stars, or papers marked . 
100 and taped to- the wall, or A's on report cards, or 
honor rolls -or dean's. list. . „in short, for the ignoble 
satisfaction of feeling that they are better than some- 
one else. We encourage . them tp. feel .that the end and aim 

2 u ^ ^ "lore, than to get a 

good mark on a test, or to impress someone with what they 
seem to know. We kill, not only their curiosity, but - 
, . their feelino that it is a good and admirable . thing to 

be curious. "20 ^.^^ 

• B. Proposals for "Affirmative Educatio n" 

The interest of the child, all critics agree, should 
be the basis of alternative systems and Ihethods of education. 
One alternatip, perhaps one that could be classified as the most 
"cpnservativ^" among those advocating total reform of , the system, " 
is to continue the use of schools and classrooms i but to allow 
each child to satisfy his or her curiosity in his or her own way, • 
develop abilities and talents, pursue interests and interact freely 
with the other children and adults in the school or classroom. This 
proposal, has been advocated by the Carnegie Report, by Gopdman, by Holt 

"id. . ■ 

19 • 

Holt, John, Why Children Fail. (N.Y., Dell Publishing Co.) 1964 

21 ■ ' „ . 

See generally Holt, J., Goodman P., Postman, Neil, and Friere, P.. 
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by many others as. the,ileas.t the- "system must -do in ordqr to pro- 
. • vi^e- a .minimum level of me^pingf ul education-. Another common sug- 
•• gestion is for ••classrooms-without-walls" - using an entire city's' 

resources; e.g. , museums, parks, theatres as the school and its 
'■-^ people,"^sines^es, fa'ctories, stores, etc; as the instructors . ^2 

. ^^^^^ proposed alternatives to the present system-' of school- 
ing are classified by Barry Schwartz as proposals for '"affirmative" 
education. Schwartz defines "affirmative" education as including 
the following five characteristics : 

■1) students; and teachers find each other and learninq' 
emerges from mutual discoveries that are the result 
of their expanding re.l c;tionship; 

V 2) the core of the educational experience is not the cur- 

riculum or the reading material, but,, rather, is the 
learning process itself; 

I ■■ the need^ for. discipline,, grades and other formal con- 

mechanisms is an indication that this learnina 
process is not occurring; 

4) the learning process is related to real-life experience 

and" Its purpose is to increase the ability of the par- 
, ticipants to solve real-life problems; , . 

5) sincere emotional and Intellectual interchange is the 
basis for the relationship between student and teacher. 

Achievement of the goals, of "affirmative" education will result, 
^ Recording to its proponents, in education becoming a meaningful 
process, and in the realization by studehts of their full potential 
• as "self-initiating learners" ..^^ 

r ■• .' ' ' ■ • ■■ / 

All of the proponents of such affirmative changes in the 
■ educational sy stem are., aware of the problems to be faced in . 

22 ■ ' " 

Goodman, Paul, p. 40-41. 

k 23 

f ^ Schwartz, Barry N. , Affirmative Education , p. 109. 
24- ^ 

. „ Rodgers, Carl > Freedom to Learn . ' (Columbus. Ohio: Charles E. 
Merrill Publishing Co.) 1969. 
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iinpleineriting/sain: ; practical limitations such^ as the conservative 
nature of ..chools -and admin istrators, time allotments, class sizes'/ 
•as well as Uie challenge faced by the individual, teachers to changi 
, -and e.dapt to a new method of "being". 25 ^^^^^{^^^ the difficul 
ties, however, proponents contend , that "affirmative" education is • 
essential to the achievement of a "decent society" . 
C. The I^ore Radical Cr itics ■ 

S<me major educaf.onal critics and theoreticians believe 
"affirmative" education is much too mild, a prescription for the • ^ 
."illness" which has overtaTcen our learning processes. Chief among 
these advocates are Ivan 111 ich^^ an. Everett Reimer^^Sfc^th. 
whom advocate outright abolition of schools themselves and total 
deqentralization of educational resources. ' | 

Illich's^criticism of the educational system steii f rom " 
his theory that society has become over-ins titutionized and Wat. 
schools are at the center of the "over^in^titutionalization" . 
What schools do, according to Illich, is 

Once these become blurred, a new logic is assumed^ 
the more treatment there is, the better are t!S 
results; or, escalation leads to success. The 
leaiiiia "^S^^ 'schooled- to confuse teaching with 
learning, grade advancement with education, a diploma 
^^^^ competence, and f luency yith the. ability to say 



25^ ^ . 

Schwartz, b.:n. , p. rei 



27 

Illich, Ivan, Deschoolina Society, (n.y.. Harper and Row) 1970 
28 ^ . 

^"^'„^n!^^xr;°°^ " Alternative. .. .......... 
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" ::f new. . His imagination is 'schooled' ' 

^ ^Sof f P^^^^ °f Medical 

treatment IS- inistaken for health care, social 
work for the improvement of community life, 
police protection fqr safety, military pose for 

..work,. Health, learning, dignity, independence, . 
and creative endeavor are defined as little - 
"?^\than_the ;performance of the institutions 
..which claim to serve, these ends > . and their 
^ . : improvement is made to depend on allocating • 

• °'°5® Resources to the- management of hospitals, 
scnoois, and other agencies in question.. "2.9 

\ ' A further problem with "schooling" for Illich is his 
view that the "hidden curriculum" of schools serves to preserve " 
pr:^vilege and power for the schooled. This "hidden curriculum" 
"teaches all children that economically ■ valuable knowledge is the 
result of professional teaching and that social entitlements, de- 
. pennon the rank achieved in a bureaucratic process'. - The hidden 
I ' curriculum transforms the explicit, curriculum into a commodity. " 
and makes its acquisition the securest form' of wealth. .. school is 
universally accepted as the avenue to greater power, to increased 
legitimacy as a producer, and to further • learning ' resources:"^^ 
The -key to liberating humanity from the control of these /institu- . 
tions and from the hidden curriculi^, is to ".deschool" society. 

To achieve this deschooling, Illich advocates the dein- 
stitutionalization of schools, with a system of "learning webs"^^ 
. created in their place. These "learning. webs" would allow the 
29 

Illich, I.,. Deschooling Society , p. l. 
Octobef 1971: S2£iSl?2lici:, September/ 

I ='iid. •", . ' ■ : 

32 . 

Illich, I. Deschooling Society , 0£. Cit . , p. 105-150. 

■ ^. " • ' . ■ ' 
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student to. choose the subject area, the place, ..time and 6ther 
persons with whom s/he. wished to lear.n. Illich would set up four 
"networks",: or learning exchanges that would contain all the re- 
sicirces needed for real ' learning. These four networks would con- 
sist of things, models ," peers and elders: 'L[t]he child grows 
a;P in a world of things, surrounded by people who challenge him 
to argue, to compete, to cooperate and to understand, and if the 
child is--lucky, s/he is exposed to confrontation or criticism by 
an experienced elder who really cares "^-^ '\ 

The use of these "webs" Illich contends, will" allots for 
self-motivated learning instead of [employment] of teachers to 
bribe or compel the students to find the time and the will to 
leairn... and will give learners new links to the world instead 
of continuing to funnel all educational -programs* through the 
1feacher._^^. ^ -■■X.;^;'-'' 



Illich concedes that "tW^rask and' uncritical di 
'establishment of school could lead to a frei-for-al3;, in the pro-, 
duction or consumption of more vulgar learning, acquired for im- . ' 
mediate utility or eventual prestige". ^5 to avoid such a "free-for- 
all, Illich stresses the need for certain minimal legal protections 
to insure freedom for education, m his view, these consist of 

"total prohibition of legislated attendance, the proscription of " 

• r 

^^Id., p. 109. 

^"^Id. , p. 104. . 
35 . 

Illich, I., "After ^eschooling, I^hat?", p. 15. 
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«y aiscrimlnation on the basis of prior attenaai,ci;,.and the trans- 
fer of control over tax funds frOT^bene'voient institi;€i,ons to'-the 
individual person". ' . . . " ' . • . -.• 



Use of "learning webs",,, coinbined with his proposed legal 
• protections will, 'in his view, "provide all who. want to.learn with- 
' to available resources at any time in their lives; empower 

all who want to share what they .know to find those who want to learn" 
it from them; and finally, furnish ail ,who want to present an issue 
to the public with the^Jopportunity to^ make their challenge known. "^7 
^. .Most .importantly, illich believes that his proposed system will re- 
sult in the recognition of 'each person's freedom to determine the 
course and structure of her/his own learning experience. 38 
^ • . Even though proposals such as "those of Illich and Reimer 

_ are not viewed. by many critics to be workable solutions for the " 
problems. of contemporary education, most critics are prepared W 



use -the theoretical underpinning of those proposals as a basis for 
eyaluafting more practical innovations arid experiments. . Neil Postman 
describes this process: "the HlTch-Reimer^ proposals. . .can be " 
transformers into a series of questions whose arisweVs^ caTr be' used ^ 
as a measure of whether or not some specific innovation is moving 
in the right direction. ■Will the innovation make resources more V 
widely aWilable?. . Will, it .tend, to deemphasiee the importance of . 



Id. , p. 19. 

37 » 

Id. , p. 26. 

'hi. 
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teaching., as against, learning? Will it tend to "make students freer, 
and their learning less confused? 

■' ■ .- ■» ■ . . ~ . ... ■ ' , • 

' • .. D. Stunmary " ..v • 

It is apparent , from the foregoing discussion of the.; views' 
Of various critics of Qiementary and secondary education in the " 
United States that, in general , ; they do not dif f^erentiate between ' 
the various aspects of the compulsory system of ""education such as, . 
for ^^ample, between compulsory attendance, compulsory course re- . 
quirements and activities requirements. Rather, these critics appear 
merely to . condemn compulsion of any nature and to propose the abo- 
lition of all forms of it. Most of these critics either expressly 
state or deadly imply that any educational system which is based 
upon gompelled attendance or on any other form of compulsion will 
inevitably^ characterized by all. the same faults which they find . 
to exist in .. the ^SiHT^ystem of public^elementary and secondary 
education, ' 

. .III. Advocates of. Amendment of Com pulsory Attenc^ance Laws ' 

In the second major category of "critics of compulsory attend- 
ance laws are, those who do not seek repeal of those laws,' but ^ who " 
are intereste^ in amending these laws to achieve reform of the public 
school system :^or the development ..of alternatives to that system, m 
this category are educational reformers who seek to 'limit the ex- 
clusion of children from public school for reasons of "physical, 
mental or emotional disability", disciplinary reasons and other . 
reasons which have been traditional bases for exclusion. Although 
39 

Postman, N. , "My Ivan Illich Problem", 
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the .compulsory attendance laws do not generally authorize the • 
exclusion of students from schools/ the exemptions specified in 
^those laws ''are frequently cited by school administrators for the 
"^proposi^^on that if a child is exempted from compulsory attendance, 
the statq does not have an obligation to" provide an educational op- 
PQrtnnity or its obligation is less than it would be if the child 
were not exemptedo Although this proposition is. legally incorrect 
since an exemp'tion is merely a grant of permission to the child 
for the child not to attend school or ta the child's parents not^to 
require such attendance, reformers seeking 'inclusion of greater 
numbers of children in the educational 'process must, nevertheless, 
seek. a narrowing or elimination o^ the various exemptions in order 
to prevent such exemptions from being used as the "color of state 
law" basis for exclusion. In additi^<^ these same reformers seek 
a clarification and expansion of ^state constitutional and statutory 
covisions providing^ for a "right ^to a publicly financed education'' 
for all children so that the narrowing of the exemptions will be 
rendered effective by the provision of an educational opportunity, 

A sub^category of the reformers seekirig amendment of com- 
pulsory attendance laws are those who believe that the number of 
years of attendance required by these laws is excessive and that 
children she aid be allowed to leave school at an earlier age than 
that permitted, for reasons of employment , apprenticeship ^ vocational 
training or for some other reason. .Also in this sub-category of 
reformers, but at the other end of the spectrum, ^^t::$ those who seek a 
lowering of the minimum age- df required attendance so that children 
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; below the customary, entry levei age:of five or srx"woiridl.e required 
to attend. school... Persons advocating a lowering of the minimum age 
of attendance usually so on-^ the theory that the Earlier the edu- 
^ cational process begins, the more likely it will be that children. .. 
will "s'uceed'' in schoqg.. ' . ' ° ^ 

Another sub-category of educational reformers seeking, 
amendments in compulsory attendance laws are those who seek expansion 
of the learning arrangements, in addition to attendance at public .. 
.school, /which are permitted to satisfy the compulsory attendance " 
: J^equirement. Among these reformers, for example, are those who " . . 
seek the addition of a "home study" alternative to a. statute which 
previously permitted attendasace only at a public or private school.. 
Also, in this category of reformers are those who seek an expansion ' 
of -private" learning arrangements, both through changes irh law and 
changes in the system of pubJLic financing of elementary and second- 
ary education such as, fo'r example, through state issuance of tui-" 
tion vouchers to parents rather .than, or in addition" to; . direct 
state funding of public schools. 

Q ' 

V . . ■ t' 

The preceding discussion has summarized the principal 
proposals of the advocates of amendment of compulsory attendance 
laws. There are many other amendments which have been proposed which 
are variations on 'the xuain themes discussed above., The possibilities v 
for amendment of compulsory attendance laws, are,, in. fact, virtually./ 
limitless since they range frofn the most minute to the most far- 
reaching. For purposes of our analysis, however, the proposed am- 
mendinents which have been discussed are sufficiently 



illustrative to serve as a basi^for the following analysis of fchi le- 
,:gal changes which are necessary to achieve repeal .or amendment of. com- 
pulsory attendance laws. - 

l"^- '^^.Iry'^l^i^t'^ Achieve Hepeai:.o.i;.,ena„;„t Of ■ 
■ A. Introduction = ^ 

The changes in the legal structure which would. result from 
the proposals discussed in the preceding section for repeal or amend- 
ment, of compulsory attendance laws fall into four general categories., 
,In the first, and most obviotis, are those changes which would be ' 
required in the primary compulsory attendance statutes , ' themselves , ^ 
such as, for example, changes lowering the minimum or maximum ages 
of attendance which would require amendments to the compulsory at- 
tendance provisions establishing such ages. o /■ 

In. the second, are those, changes which are in the nature 
of necessary conforming amendments to statutes whose provisions are 
(iirectly keyed to compulsory attendance laws. An example of such a ' ■ 
conforming amen<toent would -be_the: .repeal following repeal - of a com 
pulsory attendance law/ of the statute providing for the hiring of 
attendance officers. Obviously, if the attendance requirement were 
removed, there would no longer be a need f or \he employees whose job 
it is to., enforce that requirement. • 

In the third category are those statutory amendments. , 
which would be required in order to achieve the underlying purposes 
of the repeal or amendment of a compulsory attendance law. In this 
category, for example, might be an amemiment lowering the minimum 



^ . age : for employment in .a. child' labor, law to ..correspond with a^ower-^ 
.ing,9f the inaxiinmn age for-a^ttendahce in a compulsory attendance' ' • 
law. ' Sttch-an ainendmeni:-of a ch^d ;i^^^^^^ 

6ne purpo^ of amending :the "compulsory attendance . iaw was to. give 
young, p^^ople the choice of - working at an earlier- age" than that, pre- 

. viously permitted. • ^ ' " 

'. •• ■ '* ■ '. ■ ■ ■ • 

In; the fourth category, are those' amendments which would 
be required as the r^s^ilt of .^pme of the practical 'effects of amend- 
ment^or -repeal of compulsory attendance. 'laws-.' ^Thus, for example;/ " 
if repeal oJr a compulsory attendaKce law ware to result in ^n exo^ ' 

_.,du.s from public school of large numbefs of children, schoor f inanc-^ ' 

ing laws premised upon the number of school-attending pupils . might 
hav^ to be revised, so that the public . schools would receive - an - - 
adequate amount of funds to continue' operating. Some'* of . these/ " 
^ potential practical effects will be alluded to in this part and 
wiir be discussed in greater detail" In the next section. 

A discussion of all of these types of -.statutory changes 
will. provide the framework for the following analysis, 

B. The. Legal Changes Required To Achieve Repeal ofe Compulsory 
Attendance Laws, 

" Although it is a matter of some 'speculation whether any 

state would actually -repeal |^:s compulsory attendance 'laws as part 
of a modern educational refonu, the following discussion will con- 
sider the legal changes required to effectuate such a repeal since 
>ese changes/are similar, in some respects, tc the changes which ./ 
would be required by various proposed amendments to -cpmpulsory 
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, attendance laws andV will therefore,, provide a useful framework for 
a.discussipn of those amendments, m addition, although repeal of • 
compulsory atten4ance laws,^.at the present time, is" probably .4 more. 

. remote, possibility than amei^ent^f^^hose, laws/ the preceding^ di,s- 
qussLon has: indicated :that many critics already advocate repeal. ' 

^ It- i3 conceivable, therefore/ that the issue of repeal ..mkylbe one • 

•.Whi^ will be debated , by state/legislatures in the hot-too-.distant ■ 
. future. '. V ^ ^ 

In order to faellitatfe . an. understanding of the ensuing 
analysis, i^t^ is^ useful to, define what is meant by repeal of com^ 
pmspty attendance^.aws.. J^v . suc^^repear we mean the elimination of 
tl^e statutory, obligation of children. to attend "school" and of the' 
correE:pt.Ae.ing statutory obligatiok of their , parents to require, that 
attendee. Repeal of a. compulsory attendance law does not, in it- 
self, necessitate. any chknge in the manner in which education is 
provided by "the state. The. only certain result of repeal is that 
children who formerly would, have been subject to" the requirement ' 
of- compelled school attendance could, after repeal , choose not to 
attend^ public school or any other educational program. ''The obfusca- 
tion of. this 'distinction between the elimination of ^ the^ duty to 
attend school and a reordering of the state system for providing' 
education has caused. considerable confusion, and, therefore, will be" 
di-scussed 'in morg detail later in this . chapter . ' - 

l.^ The reordering of state constitutional and'statu - 
vtory prov isions: as.jfche result of repeal .of the- com - 
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, ' . -pul sory attendance ■ 1 avt ' 

: : AS inaicated in the earlier chapter on-state consti- 
^tional provisions, concerning compulsory attendance, several -states 
have consitutional provisions containing oonpulsory attendance 
: «<!uir,e«ents or reqairing their state legislatures to ena'ot such 
retirements. ^ .Edition, the basic statutory attendance re- 
quirements mandating attendance at -school" of children between 
-c^in ages , have spawnid a complex network of state laws which ' 
defliie^and enforce those, requirements .. m. order for' the basic 
attenda^e .requirement to- be repealed , those .tate constitutional ' 
. P^vision\^ ^"^>'■"• °"«''■^'^ o^rel.ted laws would have ^to b^ ' 
Stantiall^^ altered. «,e following discussion will sujarize. the ^ 
specific .nstur* of. those alterations. 

. ' Changed in the state constitutions reauir^H^hy 

. Repeal ■ ■ 

- ;' "''^^^'^^'i ^a-^lis^^. the great majority of , 

state cori'stitutional provisions rBl=V,-»„ , ' ' . 

to elementary'and second- • 

ary education impose an obligation upon" the state to provide a 

pubUcly-financed system of education, usually through the' esta- 

^blishment of a public .ohool s.ystim. .A small number contain an 

additional provision requiring children. to attend an educational 

program :.r requiring the legislature to enact' such. a compulsory . ■ 
attendance requiremer^t.^-^ - • .= 

^" "ith direct compulsory attendance ' 

requirements in their constitutions, ;ere repeal of the statutory 
compulsory attendance r equirement would be ineffective in -removing. 

See discussion in Chapter 8, supra. ' 



.h. Obligation to «t.na Softool. In those-.tates „ith inairect 
retirements obligating tHeir legislatures to enact co„o.lsor. 
attendance. laws, repeal of thfe statutory compulsory attena.nce 
requirement :oI,viously woula not be pernittea until after a ..on- ' 
stxtutional a^enament removea the obligation/on the legislature ' ' 
Thus, repeal of the statutory compulsory attenaance re^uirem^nt^ , ■ 
- states With either Of these types of constitutional provisions, 
coula he effectuatea only after amenament of t,e state constitution. 
.. . . b,.changes_in state statnt., . -eauire,. hy '..p.-; 

"'^Statuasjaiich_woula have to be 

"^P^^^ °« the basic compulsory attenaance 
requirement woula require repeal of all of th» . • 

f J. or aii Of the primary compulsory - 

attendance provisions aefining ana, implementing. the attendance 
requirement, such as, for example, those relating to the permitted 
learnrpg arrangments authori.ea by that' requirement, those speci- ■ 
■fyin^ th. ,:»eptions from the requirement ana those concerning its 
enforce-ment. m aaaition, conforming repeal'of laws, such as 
th,.e establishing special schools for truants ana creating the 
^PPsi^o, Of truant,, officers, woula be necessary since repeal of , " 
, co^ufsory,.attenaance woula obviate the neea for enforcement of 
the attendance requirements, 

^^'^ ■ ■ ' .Similarly, the stautes relating to state 

and lo.al approval of private schools are frequently premised upon 

the assumption that the private school will he one o. the learning " 

arrangments, in addition to public school, which will h. 

a.-,. • - ■ ^^^^'^ tie permitted 

to be utxlized by parents an satisfaction /h. , 

"^^^^^ the compulsory at- 
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tendance requirement. Thus, approval is frequently contingent on-^' 
f the private school demoinstratin^ that its offerings are. "egui- 

^valer^t" to -that of the public school <?inr-o ■f-v,^ - • 

fi^xxt. scnooi. Since the requirement of "at"^"^ 

tenaance at a public school. 6r an .equi.ialen-t learning arrangement" ' 

would be «E.ealea,._ the requirement of equivalence, as ^11 as the . 

approval itself, would presumably no longer be necessary. ' 

°* """""s states could continue to license 
ana regulate private schools on other bases such as in the interest ' 
Of protecting the public from fraud or where the private schools 
. receive state or federal funds. Such basis for. licensing and re- 
gulation, however, would probably be insufficient for requiring 
the course offerings of private schools to be equivalent to those of 
public schools, as is frequently required by compulsory attendance 
^ laws. 

in short; then, all of the provisions which 
^ comprise the primary and secdndary network of laws defining and imple- 
menting and Enforcing, the compulsory attendance requirement would hav^ 
to be repealed, in addition, the provisions, requiring course offerings' 
at private schools would also have to be "equivalent" to . those at 
public schools would also have to be repealed - ' 

(2) - Statutes- which wn nlS require amendment in 
: ■ -order to achieve the underlying purpo...P. r.^ ■ 

' . -repeal of a compulso ry attendance 

Several tyoes of state statutes would have to 
be amended in order to achieve the underlying purposes of repeal of " 
^ compulsory. attendance laws. Unlike the amendments categorized above as 
"conforming" amendments, the amendments in this category are not lit-, 
•eralli necessitated by the very act of repeal, but their implementation 
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wcmld be necessary to the full realization of the underlying purpos,e 
sought to be achieved by the repeal. One principal example such an 
• >mendiRent will be discussed in this part. 

As indicated in the earlier chapter on state 
child labor lavs/4 ^hose laws were enacted, in part, to encourage the 
attendance of children at school and, therefore, contain age restric- 
tions -which correspond closely to the age requirements of the compul- 
sory attendance laws. Assuming that one of the reasons for repeal of 
-• the compuXsory attendance laws would be to give young_ people more 

choice, in governing their lives by allowing them to work rather than to 
attend school, repeal of a compulsory attendance law would necessitate 
then a rethinking and amendment: of many of the age restrictions contain 
ed in child labor laws. 

\ C3)- Statutes which would-- not have to be.- repealed 

"^ or amended 

^° emphasize the distinction, mentioned earlier, 
. between repeal of the duty of children to attend scl^ool and revision 
.. of the state system for providing education, the following discussion 
wi,ll highlight two of the principal types of laws which would -not re- • 
.quire repeal or amendment solely as the result of repeal of compulsory / 
attendance laws , it should be noted, however, that these laws might 
require amendment at a later stage, aa the result^ of some of the ef- 
fects of repeal of compulsory attendancce, such as, for example, the 
possibility that/substantial numbers of children might decide not to 
attend public school, thereby -necessitating amendment of' school finan^ 
ces and other laws keyed to the level of pupil enrollment. 



44 

See Chapter 3,- supra. 
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(a) - ^ight to education laws 

State constitutional provisions requiring 
the^. provision Of a publicly financed educational opportunity for- 
all children would not have to be amended ^s the result of repeal ^ 
of compulsory, attendance laws. In the same manner, no amendment 
-wpuld be required in the few "right to education" statutes which 
exist in the country, i.e. , laws guarantr.eing .the right to a pub- 
licly financed education to children in a certain age range. '^^ 
Thu^, children could be released from the obligation to attend 
-schopl and the states could still be obligated or could choose to 
provide, as a matter ofright, a publicly-financed educational 
opportunity to those children who chose to attend school. 

(b) - Statutes rel ating to the c;jeration and 
- financing of public schools 

\ ^®P®al of compulsory attendance laws, in 

itself, would not require any changes in the statutes governing 
the manner in which the public school system is operated and finan- 
ced. For. example, the states couid continue to require certain 
courses to be taught in the public schools and to regulate the 
certification of public school teachers, m addition, the st'ates 
could continue to utilize their existing systems for the finan- 
cing of elementary and secondary education. 

Obviously, if repeal of compulsory 
attendance laws were to occur, it would not occur in a vacuum. 
Presumably, one of the reasons for repeal would, be to increase the 

JT ~ — 

See, e.g., Ohio Rev. Code s. 33.3.64. 
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• fr^^sdom Of children, to choose' wotk^ and/^^ 

for learning other. than those permitted by the present statutes. 
. If this presumption is accurate, t.h« state would undoubtedly en- 
. . courage these purposes by modifying the school finance .laws t6 

allow some funds. to go: to children who opted out of the public " 

schools; but who required financial assistance to choose an alter- - 
.native. work or learning arrangement. Thus, some of the reasons 

for repeal of^c attendance laws as well as some of the 

indxrect^effects of such^-r^^^^^^ 

■ state laws which would not have had to be amend^merlly toTffec- 
tuate the repeal, itself, 

' . (4) - Conclusion 

In conclusion, the necessary legal reordering 
required, by repeal of compulsory attendance requiremerits would be :- 
limited, primarily, to the repeal or amendment of those primary 
stai;e constitutional provisions and statutes which define and en- 
force that requirement, in addition, confoWng. repeal would be 
required of those laws which implement and enforce the primary 
.provisions. Also, certain other related laws, such as those govern- 
ing chiid labor, would require amendment, to the extent that re- 
peal of the compulsory attendance laws was for the purpose of in- 
creasing the choice of learning and working opportunities for 
-children formerly subject to compulsory attendance. ' 

On the other hand, mere repeal of compulsory 
atendance laws, in itself , would hot necessitate any changes in the . 
system of laws governing the establishment and provision of public 
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elementary and secondcory^ education by the state. Later practical , 
effects of repeal? however, might necessitate such changes, as we 

will discuss in. a. later part .of this chapter," 

C. The Legal Chang es Required by Amendment of the Statutes 
, 1 . Amendments, which expand or -contract' the attendanc e 
requirement ' ' 

In this category of possible, amendments are the 
proposals of some reformers to alter the age requirements contained 
in the primary compulsory attendance laws or to modify the daily 
and hourly time requirements established primarily by regulation 
and occasionally by statute, to further define the meaning of the 
basic attendance requirement. Proposals to alter the age requirement 
include, for example, lowering the entering age so that children 
below the' age of six would be required to attend school ; lowering 
the leaving age so young people would have the option of leaving 
„ school at an earlier age that that permitted by the compulsory at- 
tendance law; and allowing young people to leave school upon reach- 
ing a certain level of proficiency, either to allow them to leave 
school^ at an earlier age than that permitted by the compulsory, 
attendance law, or to ensure that they are literate when they 
graduate,even if that occurs at a later age than that which would 
have been permitted if the compulsory attendance law had not been ; 
amended . 

„ -^sj.n_-the-case"^ possible repeal >of compulsory 
attendance laws, but to a lesser degree-, these proposals, to alter 
the age requirements would necessitate changes in the primary state 
constitutional and statutory provisions which define and. enforce " 
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ice requirement. . m addiiton, tlie laws re- 
would require conforming amendments, as 
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Since these types bf changes are.^specifically geared 
to the exemption provisions contained, in the primary compulsory 
/•attendance .laws, those, primary provisions, would require change. , 
in addition, as in the case of bther ty^e> of amendments discussed 
earlier, an expansion of the employment and work-study exemptions 
would require conforming amendments of the child labor laws in 
■ order . to ef fectuate the .purpose of such' expansion. Otherwise, the^ 
new choice granted by the expanded exemption ^might be nullified 
by restrictive chi;.d labor provisions, . . 

y" - ' . should be emphasized, in conclusion, that/the pro- 

/cess of narrowing many' of the existing exemptions , most notably 
those for "mental, physical or emotional" disability, and for mari- - 
tal.or parental status, has been and continues to be given greater 
impetus by court 'decisions prohibiting public schools from excluding 
students for those reasbns/ 6 The^e court decisions serve to em- 
phasize the fact that public school systems may not infer the right .. 
to exclude a student from the existence of an exemption in a com- • 
pulsory attendance law;^The existence of such an exemption merely 
grants to the student qualifying for that exemption the choice not 
to attend school . , 

'3. Amendments which ex pand the "permitted learning 

- arrangements ^ ' ' r. 

In this category of suggested changes are proposals 
to give greater choice to children and youth concerning the manner 
in which they may satisfy the compulsory attendance requirement. 
Examples of such proposals are those which would expressly permit 
various "home study" arrangements., those which would clarify and 

46- ".. ; ~- ' . ' °. ■ 

See dxscussion in Chapter 11 , supra. 
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expand the definition of a ''private school ''Sthose which would' 
remove or define broadly the "equivalency" requirement imposed on 
private schools and those which would generally ^liberalize the 
requirem mts for state or locaL approval of a "learning arrange- 
ment". ' / ' ; - 

* As in the case of exemptions, the' statutory legal 

changes required to effectuate such Expansion of the permitted 

. learning arrangements would be relatively minor in degree, focusing 
on that part of the primary compulsory attendance law which speci- 
fies the permitted learning arrangments. Such legal changes, 
howeyer, although small in a quantitative sense; would involve 

' complex decisibns of public policy concerning the extent and kind 
of non-public school learning arrangements which the state would 
be willing _t6-permit. in addition,, to the extent that the defini- 
tibns of '^private school", and of the "^nonrschool" learning arrange- 

•ments were expanded , conforming changes Would probably have to be' 
ma'de in the various state and local regulations, governing the appro- 
val and monitoring of such "pir^-vate school" "and "non-.school" alter- 

/ natives, " . ' ,« ^ 

Also, aa in the case of all- of the other possible 
changes in compulsory attendance aaws discussed in this chapter, 
cortesponding changes would, have to be made in the child labor laws 
in order, to achieve the "underlying purpose of the change in the 
att^dance law. \ Again, this would be true in the situation v/here 
an expansion of the\permitted learning arrangements was designed 
to give children and youth greater choice of employment .and work/ 



study opportunities, in lieu" of or 'in 

^ °^ addition to public or private 

school .attendance. . , 

4 , Conclusion * 

■ in conclusion, the 'various proposals to amend the 
con^ulsory attendance laws require a s^ll_ number of amendments to .. 
,, the primary compulsory attendance . provsions in state,, constitutions ' 
and statutes, as well as a large number. of conforming amendments to 
state and local regulations. As in the case of repeal, amendment of 
compulsory attendance laws would also require corresponding changes " 
.n the child labor ,laws, to achieve one of the probable purposes 

of amendment of the attehdance retaiirement i t\ ^„ • 

V i.^./^to increase the 

employment and work-study options, of students. 
^ Implications of chairne 

There are a number of potential imBlications which miaht 
result from the repeal or amendment of compulsory attendance laws 
and from the l.gal reordering which would be occasioned -by such 
repeal or amendment. The most important of these implications will 
be difecussed . in this section. „ 

A. implications of Repeal or Amendment fn. x.„k..„^- 

School System > 
. !• In general 
■ .. The preceding analysis makes it clear that neither 
repeal nor amendment of compulsory attendance laws would, in. itself ( 
necessitate any changes in the legal structure governing the estab-' 
lishment^ operation and financing of the public school systems 
Obviously, however, if repeal or amendment resulted in an ' exodus of ' 
students from the public schools, the manner in which an educational ■ 
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opportunity i, provided by the state' would have to b.e compl.tely ' 
reconsidered. This reconsideration .i^ht very well result in 'dec-' 
sion. requiring changes in the laws governing the' public school ' 
systems, such asV for exa^pl^, a decision to provide ' tuition 
vouchers to: potential ichool children and to allow the. to choose 
•the. ea„cational programs on which to spend those vouchers'. • Absent 
s^ch, indirect effects of repeal or amendment, however, the legal ■ 
systen governing the public . schools would not require amendrient. 
' - . - The status' of pu blic school. studeAts ' 

, . A review of the federal Constitutional case law 

• relating to elementary and secondary education, indicates that ' 
under. current legal theory, the absenee of compulsory attendance ^ 
l^ws would probably not change the status, unier the United states 
Constitution, of public school students ..ith tespect to their 
. -constitutional rights..' Thus", for example, even absent a compulsoty 
attendance law, a Itate could not operate a school syste. which was " 
segregated on the basis of race, nor .oou£d it suspend.', without 
"due process Of law", students who attended a public school system- 
< nor could it abridge the First taendment rights «f . students :wha ^ 
chose to attend the public schools. . • • ' ' - 

, possible, however,- that, if a compulsory, atten- 

dance law was repealed, a court might conclude,' as cUd the Supreme . 
iaglViraiSi^State Board ^f education ./m....... 



dictum)'**^ 



5 jT — '"CIO a idctor 

directly relevant to the issue of whether there was a violation , of 
147 ^ ■ ' • . ■ • ^. . 

31? U.S. - 624 (1943), see discussion "in Chapter 11 , subra 
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a federal Constitutional right. In any event, the ^ relevance- of 
the .existence of a compulsory' attendanpe law to' the resolution. of. 
such. an issue would probably, be made more explicit th^n it is in 
current judicial opinions, • ' . • . ; * - 

^* Implicatio ng of Repeal or Amendment for the^-Sygtems , 
of Child- Labor I.aws 

. * ■III! . •» ..y. . ^ ' 

0. / The previous section, alluded # various changes in 
child, labor laws which, would probably- have to be^jnade as the rer 
•'suit of repeal or amendment of compulsory attendance provisions, ; 
Obviously, „any change in a compulsory ^attend^ince law which, had .the. 
effect of partially or cc«npletel:-freeing a young person from the 
school attendance obligation would give that person the opportunity 
to pursue, some otHer endeavor . Traditionally, the principal en- ' 
deavor which Was considered an alternative to school was .employ- ' 
ment or apprenticeship, or some combination of the two.. This "alter 
native/ however, would exist only in theory for many young people' ' 
who^ fall within the '^protections" of the child .labor laws, 

T^s, policy maJcers would have to decide whet^^^^ 
how child labor laws/should be modified to actualize the' new theo- 
retical choice, which a. ould be provided to ^oung'pebpie as the re- ^ 
^sult of changes in the compulsary attendance laws. / Most likely, ^ 
given the his tor iqar^nd legal ponnect ion between the systems of 
compulsory attendance ahd-child labor laws, the decision to change ' 
the compulsory a.ttendance.law would be part of' a larger policy" deci^ 
sion .which would include corresponding changes in'' the child labor' 
laws. Thus, thefee two systems which developed together and are 
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_ _ curreatly interconnected,;.„oula unSoubteaii, change together.' " 

. ■ •' Child Relationsh ip ' ' . , 

.«,et «f,tt. o£.-coi^.iry,rtt«^. i.„- •. 

- *nd,_ to -a lesser degree, . of a^e^afcent'of those iawsXis that' the 

decision Of, wither a .chiia " shoul^" attend school- „oula\o ■longer^he • 
: M.ae*y th^ state. Xpstead, it would he „ade by the parent 'and' - ■ 
, , . child, TO the extent that they are of the.'saae opinion on this ' ' 
. ■ aec^sxpn, no inMediate problem would- be presented .' ■ if there is a ' 
difference Of opij,ion, however; important issu.s would be raised.' 
, - . -f^Pl-. whose decision, would be the controlling 

U one... would the basic co^on law rule of ' parental control prevail. 

■ would the Child ,hav^ an/ndependent federal Constitutional, right ' ' ' 
■ . to be th. ultl^^te deeisib„rV Similar to the potential right' ' ■ 
. >*ing considered by the Supri^e C6urt«-, of children to be accorded 
..^ aue-prpce^, in their own =right, in^ iase. wheA\tAe parents wish to', ' 
commit them "voluntary i * 4-,^ . . ^ 

. voluntarily to an institution for -the mentally ill. 

These guestions are indicative of the fact'th.^ 

• . ^ ^ "I ^ne tact that, under current law, 

ohAdrep have virtually no rights independent of thiir parents 
^.xcept for .tho,e few areas .wher=e the legislature has created such 
, ,. a rrght. Thi. point is bluntly -stated in the yoder" opinioh«, and ' 
ris "°t =ohtrad.icted by .other. Supreme Court decisions. 

: ,> Por purposes for 'this analysis, the question is whether 

.a bod_y Of ^law would develop to. guarantee the right Of Children . 

• 48 ^ • ~ — . " * ^ ■ ■■ 

. «406 U.S. 2-05 (1972;"; see discussion in Chapter^ll , sugra. .V 

,'_ _ C . ,. , . ' .■ ■ . . ■ .' , •„,.„:;.■...■-,■■■■.' 7''' 

<>■■.■ ... ,, • , . ,■■ '., " " 



to aecia^ to attend or not to attena school., in the face of 'parental 
. opposition^,, in the absence of such c.se law, state legislators " ■ 
»;a„a .oth^r'eaucational. policy-.akers would be required to decia.,'as 
. . a ..att^r of public policy, whet:her and in Vh\t .anner su.h a right" 
Should be established. ^ . ' - 

I - . . . ^"P"*^" issues of policy which would require resolu- ' 

t.on-,-^or e.a^le, are whether laws should be enacted allowing the 
. state to intervene, as in abuse and, neglect cases, where the in- 
-terests of parent and ihild are adverse; and whether "right .t6 edu- 
cation" provisions in constitutions and. siatutes shouia' be amended, ^ ^ 
Where they already exist, or added where they do not ^exist, to ' 
-ke it Clear that the right to a Publicly finanSed iducation is ' 
• the Child's right, independent of the -rights of the parents. 
: • °- i -plications of Weal :- „endment in >h, 
' ' Econoiaic Discrimination '. 

•A:,separ4te. issue concerning the matter if choice of ■ . 
attendance, or n.n-attendance at schools might arise if large numbe'rs 
Of children.of low-income. families decided, after repeal of . a" con- 
pulsory attendance law or after an amendment which greatly reduced >' ■ 
the attendance requirement, to seelc employment. Conceivably, this' 
could result in a situation where the public schools had a large ' 
disproportion, compared to the society as a whole, of children 
rrom, middle and', upper income families , with cl>ildren from low- 
income families-employed and not in school, would this raise the ■ 
iss«e Of a wealth-based denial of an educational opportunity' ' 
For purposes of possible application of the Equal Protection clause 
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of the Fourteenth. Amendment to such a situation, would the state 
be considered to be involved in such a "denial" of an "educational ' 
opportunity or ;.ould there be a finding of "no state •action"? if • 
."state, action" were found, would the Supreme Court find a "suspect 
.classification" to exist? Would there be a denial of an educational, 
opportunity or would the choice not to attend school, l^e looked 
upon as a free one. uncoerced by, the state? if a denial were found/ 
would the court find. that this type of denial, unlike that posited' 
in Rodriguez , involved, the denial of a "fundamental right"? Would 
an -intertaediate^" equal protection standard be applied to such a ' 
denial?^° ' ' . 

^ AS in the situation concerning the parent-child rela- 
tionship, current law provides few helpful precendents for a. poten- 
•ti-al plaintiff raising the above issues, it is .very conceivable, 
however, that new. legal theories would-be accepted by courts -to ' 
prevent the development of the dichotomy between rich and' poor hypb^ 
t;hesi2ed above, - ^ * * 

. - E. -Implications of Repe al or Amendment for the Development 
of Learning-Arrangements in Add ition to Public School 
Attendarice - ■ 

AS indicated in the chapter on cases construing compu-1- . 
sory attendance proyisions^i; althooigh many states have restrictive 



^°See 'discussion Of the . "intermediate" standard in Chapter 11, supra. 



51 

see Chapter -5 , supra , 



ERIC 



330 



: -324- ;, ; ■ 

^ • '..t*it,d..-Wd-priv.t. >ohopl, p.rtic.l«ly W«:hool. • 

P ^ alternatives ; to public school attendance , there is a substantial ' ' 
amount Of leaway permitted in establishing such alternatives to • 
.... ... public school, increasing this leeway to allow more alternatives ■ 

. and to facilitate the establishment Of such alternatives, would 

/ • — """" " eKpanding the educational choices of parents , ' 

and children,. " - . 

■' , »«^l...,.thi. tre. Of 1^.1 „,or. WoOM probW 

: . be more limite^ in effect than one.might suspect, absent correspond- 
«3 changes in state financing . systems to enable Che ne^ alternatives 
to be real choices for parents, who could not otherwise afford/them 
Absent state funding directly to parents or to the alternatives , 
tnemselves, relatively few of such alternatives would probably 
y ever be created. For parents who could afford to purchase an 

: alternative education for their children, however, amendment, to' ' 
compulsory attendance laws which expanded and liberalized the re-, 
-quirements for non-public school attenda.oe, would be very heipful 
xr. that they worfld encourage and' facilitate the creation of new 
educational . arrangements . , - . 

S"-»ary of the Role of rnn.nnis orv Attend-,.., r.,,.,. ..- 
- Debate over Reform of Ele.......v and Secn.H..y 

Critics of elementary and secondary , education who seek 
fundamental reform' of the system generally begin their proposals . 
for reform with an attack upon the compulsory nature if the public ' 
school system. " is clear ihat mere repeal of compulsory atten- 
^ dance laws and of other directly related statutes Jhich are designed 
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to implement iia enforce the attendance requirements , would only 
go partway in meeting, the demands of these critics for the aboli- 
tion of all. forms of compulsion, in addition to repeal of the .: 
; l^ws,, themselves, it'would bi necessary, in order to ' 

meet .these demands,, to repeal laws mandating a certain curriculum . 
^n the public schools and requiring participation in various 
Bchool activities, and to repeal the rules, and regulations which 
govern the daily lives of children, in the public schools and, 
Which, by their very nature contain many -elements of compmsion. 
_ Repeal o£ the compulsory attendance law, in itself, therefore, 
. result in the total elimination Of compulsion. ' 

On the other hand, amendment of the primary compulsory ' 
attendance laws and corresponding amendments to related laws 
would be Of substantial significance to those critics who se^k , 
, greater flexibility .in the system and do not advocate fundamental 
reform. Many of. these amendments, however, would have to be fol-' 
lowed by Changes ih public poii^ relating to school finance and - 
governance in order to have any practical effect. Thus, for 
example, an amendment expanding the alternative learning arrange- 
ments to public school -permitted- by a compulsory attendance law 
would be Of limited significance unless public funds were made ' 
available to enable parents and children to afford such arrangements. 
, In conclusion, the requirements, of compulsory attendance 

^ laws are significant in the debate over the quality and viability , • 

of public elementary and secondary education, but their signifi- 
. cance is inversely proportional to the degree of reform of edu- - 
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cation which is being proposed. Thus for +-h«e« u- 

^ f f cu. inus, for those seeking the most 

funda^ental refo,:.,,, repeal Of compulsory attendance laws would ' 
represent little more than a sy:^6Uc first step. On the other hand, 
for those seeking greater flexibility in the syst^ of elementary . 

and secondary education, amendment Of compulsory attendance pro- 
Visions would be Of much greater significance; Por aany types of 
such limited^ reform to be effective in fact . as well as in theory, : 
however, suc>> amendments would have to be accompanied by shifts' 
in public policy and ma jor ' alterations in the system governing 
public financing of elementary and secondary education in the 
United states, • - 
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PRIMARY LEARNING ARRANGEMENTS 
WHICH MEET THE ATTENDANCE RBQUIREMfeNTS 
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X'jhi ^h'^Mf^f^L^®'^^"^"^ Arrangenefits" 
Which Meet the Attendance •iloqurrer.ent,.j 
of the Compulsory Attendance Statutoci 



State and: 
'Citation^ .. 



AJtabama 
Tit, 52, '§297 



Yes 



•Alaska 
§14,30.010 




Arizona 
S15-321 



Arkansas 
Tit. 80-1502 



California 
' Educ. §12101 



Yes 



. Yes 



Yes 



Yes 
"public 
full- 
tirtie 
day 

school" 



Public 
School 



Non-Public School 



Non-School 



private, denombnatioYial, 
parochial, cartified by 
the department of edu- 
cation, and teaching 
courses required in the 
public schools (in 
English) . (see also Tit' 
52, §299). 



private with certified 
teachers providing an 
academic education com 
parable to that offered 
by p'-'blic schools in 
the area 



instru,ction by a "compe- 
tent private tutor, 
teaching in English 
courses required in 
the public schpols. 
Tit. 52, §300 



regularly organized 
iprivate , . parochial 
school, tsught by com- 
petent 'teachers 



private, parochial,' by 
certified t^acffers 



private school staffed 
by teachers capable of 
teaching the courses 

required, in public 
schools. 

Educ. §121-54 



I tutoring by certified 
•personnel; enrollec3 in 
a full-time _approved ' 
program of correspon- 
dence study 



'instruction at home by^ 
a competent teacher in 
subjects given in the. 
public schools 



no provision 



instruction by private 
tutor or other certified 
person, at least 3 hrs./da^ 
Educ. §12155 



■ ^This- chart^ addresses ^the distinction- between pemitted school and' 

_ a^rlna^Sf .'^^^^i^-^^^^^^^^^^^ Statutory referencfto hybrid 

A special -education and work-study programs or 

• SOUrS 'Iialv^>«^^f \":'^°°'" ^^^ -^^^ included in this chaj?! 

^ .boURCE: Analysis of state statutes. ii* 
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IS • ^1 

Mk- I'sarning Arrangements 

of^'^L Attendance Requirements 

of the Compulsory Attendance Statutes 




jState and 
Citation2 



Colorado ' 
§123-20-5 



7 Connecticut 
§10-184 



Delaware 
Tit,, 14, 
S2702 



District of 
Columbia 
• §31-201 



Florida 
§§232.01, 
232.02 " 



Geoi^gia 
§32-2104 



. Hawaii 
§298-9 



ERIC 



Public 
School 



Yes 



Non-Publi\c School 



independent or paro- 
chial, and providing 
a "basic academic edu- 
cation" comparable to 
that provided in\ the 
public schools \ 



Non-School 



instruction at home by 
a certified teacher; 
instruction under an, 
established system of 
home study approved 
by the ^state board 



Yes 
"public 
day 

school" 



"equivalent instruction elsewhere in the studie=: 
taught m the publid, schools" . studies 

. ' \ ■ o ' . - 

"a school. other than \ ' 

a public ochool"; V # 

§10-188 \ 



- Yes 
"free 
public 
school" 



Yes 



schoS'i? if ""^^ ^^g^iredVo attend th^. ..ubiic 
scnooi If It can be shown by affidavit anri 

regular and thorough instruction similar tn 



private or parochial 
school where instruc- 
tion is equivalent to 
that given in the pub- 
lic school 



instructed privately if 
the. instruction is ecjui- 
valent .to that given in 
the public school • 



Yes 



Yes 



M onJ?^^^'' I 'tutoj?ing at homfe in 
tional, private | accord with state Soarf' 

, regulations \ j^^'^ 



private 



ncprovision 



Yes 



private 



home tutoring by a^ com- 
petent person ; " the \ 
instruction must be\ 
such as "'is approved by 
the , superintendent » \ 
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Stato and 
Cttation2 



'Idaho 
§33-202. 



Illinois 
Ch.122, §26-1 



Ipdiana. 

"2 0-8. 1-3-17 



Iowa 
§299.2., 



Kansas 
§72r.liii 



Kentucky 
- §159.010 



wu • l^^J^^^^^ Learning Arrangements ' : 
o5^?L rr'""?^ Attendance Requirements 
of the Compulsory. Attendance Statutes 



Public 
School 



Yes 



Non-Public School 



Noh-Schbol 



The parent "shall 
■ted in "subjects c_.., 
the public schools" 

private, parochial 



tea in ■s^e.ts-i^^^^^ tt^fT- 



Otherwise ■ [.than in 
schools] comparably 
instructed" 



>Yes 



'private, parochial, 
having a" curriculum 
corresponding to the 
public school curri- 
culum 



Yes 



"some other school 
taught in the English 
language and open to 
inspection by State"' 
attendance ^ffic'er" 



no provision 



Yes 



The parent must send a chi 
tg^public school "nnlessX 
-the child is being pro- \ 
vided with instruction " * 
equivalent to that 
•given- in the pub'iic 
school". 
§20-8.1-3-34 



In lieu of such attendance such child" may ' 
attend upon equivalent instruction by a certi- 
fied teacher elsewhere". 



Yes 



•Qui si an a 
§17:221 



Yfes 
"regular 
public 
day 

school" 



Yes 



private, denomina- 
tional or parochial^ 
if teacher is certi- 
fied and competent ^ 



private or parochial 
day school approved 
by state 'board of 
education 
§159.030 



private day school, in 
regularly assigned 
classes , 



no provision 



no provision 



no provision 
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■ l.^ . ^'^^"'^^y Learning Arrangements 
• LS^'^J^"?®^' Attendance .Requirements 
of .the Compulsory Attendance Statutes 



State and 
Citation2 



Public 



School- ,Non.-Public School 



Non-School 



Maijne ' ; 
Tit. 2Q,. §91] 



Mairyland 

- Art. 77, §92 



Mas s achu s e 1 1 s 
Ch. 76, §1 



Michigan 

§340.731 V 
^ i3:40.732- 



Minnesota 
S120.10 



Yes 



private school equiva- 
lent to . the public . 
school instruction 



equivalent, instruction 
approved by the - 
Commissioner 



Yes 



regular and thorough instruction elsewhere 
xn the studies usually taught in public schools 



Yes 



some other >day school I instruction^ "otherwise " 
approved by thb sqhool in-, a manner approJ^d L 
committee,, as thorough advance by thf lupJrin- 

public schools . - I committee > 



Yes 



Yes 



Missouri 
§167.031. 



'•Montana 
§75-6303 
§75-6304 



Nebrai: ka 
§79-.. 01 



private, parochial arid 
denominational and^^ 
comparable to** 
school instruction 



private with teaching 
nn English by certi- 
fied teachers. 



no provision-: 



no provision 



Yes 
"some 
day 

school" 



private, parochial or' 
parish - 



Yes 

1 ■ 



private institution 
iti the subjects re- 
quired to be taught in| 
the public schools 



Y'es 



regular daily home in- 
struction during^ the 
usual school hours, at 
least " substantially '»° 
equivalent to the pub- 
lic school instruction. 



supervised correspon- 
dence study or super- 
vised home "btudy under 
the , transportation ' 
provisions (§75-7008 (c) , 
(d) and ..§75-7019 (5)>. 



private, dennmina- 
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M>;,- I Learning Arrangements 

Which Meet the Attendance Requiremerts 
of the Compulsory Attendance Statute 



:es 



State and 
Citation2 



Public 
School 



Non-Public School 



•Non-School 



Nevada 
§392.040 



Yes 



New Hampshire 
§19-3:1 



New Jersey. 
§18A: 38-25 



New Mexico 
§77-10-2 



some other school 
which some written evi- 
dence shows is provid- 
ing instruction equi- ' 
valent" to that approved 
by ,tfee state board of 
education. ,§392.070 



home instruction which 
some -written evidence 
shows is equivalent to 
that: approv(?d by the 
vstate^board of educa- 
tion §392.070. 



Yes ^ I approved^;: private 
•V ... * school 



rfo 



provision 



Ye J 



'New 'York 

Educ. ^320-4 (1) 
and (2) (e) , 
§3205(1) 



daiy school which gives '( 
. instructi on equivalent 
'ito that provided in 

public school's . 



Yes : r private; schoor in 
r approved coup^^es 



instruction "elsewhere" 
than^ at school", and 
equivalent to that 
given in public schools 



no provision 



North Carolina 
§115-166 



North Dakota 
§15-34.1^01', 
§15-34.1-0^ 



Ohio 
§3321.04 



Oklahoma 
Tit. 70, 
^ §10.rl05 



' ^i^o^ii^^^ equivalent to the 



:ion. 



Yes I "attena school" v/here 
teachers and curricula 
approved by Si:ate Board 
or Education 



no pfovi'sion* 



Yes 



parochial or private 
sch'^ol.cj approved by , 
County Superintendent ' 
of S:_'2icols. . 



a. school v;hich conforms- to the 
minimum standards orescribed by 
the.st^te board of education"' 



no provisiofv 



Y«s 



Yes 



"some public, private or othpr" 
scnobl"- 



home insCruotior by a" 
person "qu'alified to 
teach the. brarxches in 
which instj?uction is " 
required"' 
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"other means of educa- 
•tion.. .fpr^the full term d 
] triGt schools. are in sessi. 
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Mh i i f^.u ® ^''''^''^ Arrangements 
Which Meet the Attendance Requirement's 
of the compulsory Attendance siaJSJ^ 



:es 



Statie an(5 
Citation2 



Publio 
SchooJ 



- Non-Public School 



Non-School 



'regon 
:^339.010 



Pennsylvania 
Tit. 24, 
§13-1327 



Puerto Rico 
Tit. 18, 
S80 



Yes private or parochial 
school teaching sub- 
jects usually taught 
m public schools. 
§399.030 



. day school" meeting stand- 
ards prescribed by the State 
Board of Education 



instruction by a F)arent 
or private tfeacher in 
the courses usually 
taught, in the public 
schools. §399.030 



instruction by a pro- . 
perly qualified 
approved private tutor 



%ode Island 
516-19-1 



Yes 



Yes 



• ■private "oi her schools no provision 
of recognirer! stand- I f^^^ision 
ing. " • 



Sirs fSe'pJb??^"'- f?P"-a,P-ivat. inst^uc 
schools. . S16-19-2 I *^°''.«'3""^lent to that 



'South Carolina 
§21-757 



South Dakota 
§13-27-1 



Tennessee 
§49-1708^ 



Texas 
5duc. §21.032 



Yes 



Yes 



required in the public 
schools. §16-19-2 



approved private, 
parochial or denomi- 
natibnal 



"non-public elementary 
school" 



Yes 



Yes 



ERIC 



"other- programs approved 
by the State Board of ' ■ 
Education" "as substan- f 
tially equivalent" to 
the instruction given 
in public school.s. (see a 
§21-757.3) 



. a child may be "other- 
wise instructed by a 

I competent person" in 
the courses taught in 
the public schools . 
§13-27-3 



private day school 



private or parochial 
which teaches a good 
citizenship^, course . 
§21.033 
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no provision 



no provision 
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Primary Learnincr Arrangemei^ts 
Which Meet the Attendance Requi/rements 
of the Compulsory Attendance S/tatutes 



State and 
Citation^ 



Public 
School 



/ 



Non-Public School. 



Utah 
§53-24-1 



Yes 



Vermont 
Tit. 16, §1121 



Virginia 
§22-275.1 



Washington 
§28A.27.010 



West Virginia 
sis- 8-1 



Yes 



Yes 



Yes 



Non-School 



regularly established 
private ■ ■! / 



home, instruction in the' 
branches prescribed by 
law ^ . ■ ^ 



■ ■ ~ ~T 

i.^'^iit "^•'^ "ot attsnd public school i£ s/he- 
educaJioS^'"^ ""^^r ^^^^^i-hed with equivalent 



private I denomiriational 
or parochial / 



■ I- 

approved priva[te and/or 
parochial / 



approved private , 
parochial or/other 



home instruction by qual: 
fied tutor or teacher ap- 
proved by division super- 
tendent 



no provision 



instruction in Rome or ^ 
other approved place by 
approved person ' ^/ 



"instruction elsewhere ' 

than at school",: which * 

is substantially eaui- ; 

valent- to public or .. J 

private school ins true ' 
tion 



EKLC 
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APPENDIX C 



STATUTORY EXEMPTIONS FROM COMPULSORY ATTENDANCE 

IN ADDITION TO THE PRIVATE SCHOOL EXEMPTION 
FOR THE PIFTY STATES , THE DISTRICT OF COLUMBIA 
. AND PUERTO RICO 
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APPENDIX D 



TRUANCY OFFENSES AND ENFORCEMENT PROVISIONS / 
IN THE FIFTY STATES, THE DISTRIC^T OF COLUMBI ' 
AND PUERTO RICO ■ 
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orpcNScs 
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^ r-^ — — ~ ^ . 

i;Kov:.siy.ss J a:t i.m iiu« \ mi„vi - 

OF ATii^MsnNi:!: miniiiiii »M ^,1. ' * 


STATE 


p 


ARENT 

— t ' 


CilJl^D 


PROVTDnc ene 




c ' , 

ALLONS ARREST 
, OF TRUANTS 
WXTHOWT A . 
HAMAANT 




FAILURE TO 
. CAUSE 
TO ATTEND 


OTHER 


TRUANT ' 

9 


OTHER , \ 


ATTENDANCfi OX 
TRUANT OFFICER 


KE()U;iRLS VOTIC 
TO ?AR»:.\TS JO 
COHPl/r BCFok 
COXPLAIXT 
^UED 


AUlNUU 


. T-52 S302 


Ho 


No ' ■ 1 


No 

»\ ■ 


Yes 
T.52 53^4 




c 

No 

.TS2 S312 
But can be taken into 
custody w/o warrant 


Yai « 

TS2'|t3ll 
Wist be uritttA 


' Alaska 


Ye, 
S14. 30.020 


No 


«. No 




No 


Yes 

* $14,30.050 


No 

Hist have warrant 

SU.SO.OSQ. 




— : 

No provision - i * 


Arizofu 
- A^Mnsas 


Yes 


iHo 




■> 

No ■ 


■ .No 


Yes 
S15-324 


— ^ 1 ^ 

; Yea 
S1S-32S(B) (2) 


0 


No provision 
i ' 


California 


Yes 

Sflo-isoa 


No 




No ' 


All t^>es of non- 
attendance - nor 
fault of pnrent as 
attested In writinc 
IS0-1S12 


Yes 
SO-lSll 


Ho 




Yes 

In person o^'ii^ 
writing 

J80-lsh 




Yes. 
S124S4 


No . 

- 




Yes - Any pupu suhv 
ject to coopuisory 
full tioe 'education, 
absevtt without valid 
excuse oore than 3 
days or tardy in ex- 
cess of 30 sinutes 
04 each of acre than 
3 days, in l.schonl 
year. fl2401 ■ 


Yes Habitual tru-. 
ant - Any student 
reported as truant 
3 or more times 
517403 


Yes • 


Yes 
fl240S 


^ provision * | 


Colorado 

1 • 

c 


Yes 


Np 


No . 


Neglect or refu- 
sal to obey court 
order to attend 




Yes . 
Sl.23-20-8 




No 




Yes 

I123-20-9CS) i 

c 

*■ , 


Conneqticu' 
f 


/OS . 

y 


No 


Ym 

&io-ia4 


No 

p 


Yes 

SlO-199 


Yes ' habitual 
t.-uaats can be 
arrestrd . >ny 
child can be 
stopped ^and if 
trMont, taken to 
schr/ol . §10-200 




No ' - ■ 

. i 


•DoltWaro 


T.14 J702 ^ 


Ko 




J . . 
No 




Nq , 


No 

But superinten- 
dent of schools 
is authorized to 
enforce statute 
TI4,S27|1 




No 




* ■ * 1 
Yes 

T14 $2708 * ! 

V 




























O 

sic 








Q 
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WHO IS 
' llknu FOR 
l«01t.ATTEKDAMC£ 
■ ■■ PARENT • 

AND/OR 

CHllt 



tUaitlTlES »AND CONSIiQUEKCIS 



PEHA^TXES i PARENT, 



CRIMINAL 
< ^ OR 
NOT CRIMINAL 



PINE 



IMPRISONMENT 



fishes that child mu 
ocyond ^mtkl can- 
trol or that ptrcnt 
no knowledf e of 



T5$»S02.sn 



[Not BOM thnn 1100 1^ 90 d«ys at hard 

laljor' 

or bjoth 
■11302 



Both 
14. 30, 010 



Soth 
«1S-321 



i Coth 
P6S0.1S02, 
'2S12 



siiio: 



• Criminal 
S14. 30.020 



Not less than |50 
or aore than $200 
and costs of prose- 
cution 

Sl4» 



Until fine ^ p^^d 
or serve one day foi 
each 12.00 



' DECLARED j 
DELINQUENT 



Yes - if habitual 
truant and parent 

filad stateMnt 
of lacVof conttol 
»S04': 1 



PENALTIES - CHIIO 



CAN BE 
INSTITUTIONALIZE 



30.020 



Criminal 

515-323' 



Not less than |5 or| 
■ore than^|300 

or 



Not less than'l or 
■ore than .90 days 

[both r 

[323 ' 



Crijoinal 
S80-1508 



Not Bore than <10 
for each offense 
each day m i of- 

, - fense 

151508 



No 



Criainal 
SI24S4 



Not Boro than |25 

first] 



rNot aore than S d^ 
offense 



. Not less than ^25 
or aore than 5250 
or 

subsequent 



Not less than 5 or 
»ore than 25 days 
both 

! offenses 



SI2 14S4 



Both 

Wl 23-20- 5, 
123-20-9 



Hot 
Criainal. 



No 



■ ^ r, r 



For contempt if 
parent does not 
coaply with court 
ordei^ to cause 
child to attend. 
►123-20-9(5) 



Both 
510*184 



Criainal 
510-185 



|. Not for- aore 
than $S for eacV 
offense 

dfX. week absence 
. ■ I offence) 
$10-185 



• No- 
'Child 1ft need o^ 
supervision" 
S47.10.29O ■ ! 
547.10.010 ,^ 



Yas 

T2S^f361 



■ Yes . 0 

M7..lO.080(J) - But 
not dn 4n?* it^ti^^n 
tor delin.^u'^-.* chil- 
dren 



^ No 

"An incorrigible 
child" 
58-201(12) * 



Yes - if parent at 
tests in writinf , 
that fault is child's 

ieo-is:i2 

>t5-204 



. f8-2C':?5 
'P«P^« >of ?rcfltr*c. -fr 
or 

private instltutioii 



SPECIAL mCE.^^-r 
hiTHiN . 
SCHOOL SYSTi^Pf 



Truant schools 
T52^ 5173 



No 



No, is a ward of the 
court $601 



Yes 
580-1512 
»45-221 



^ 5730,727 
Cannot be coamitted 
to youth authority 



Yes 
Opportunity 

schools 
(6500. et seq. 



Yes 

S 123-20-9(6)(b}! 
S22-8.1(2) 



Ho 



. Botli 
52792 



Crii 
T.14 



linal 
52709 



'Not less tfian tS 
or aore than 125 

firsts 

[ Not !•»» than ' 
125 or aore ►than 
ISO; ; 



Yes 
$17-S3(a) 



In default of: 

Kayaent - not 
dre' than 2 d 
o/fense 



ays; 



Yes 
522-8-11 



Ye.i 
J517.g8 



Yes 
Ta4 527U 



No " 
"nlass no spe- 
iel school 
■veilable and 

i« found to 
BO daiinqutnt 
^•14 527U . . 



No 



No 



Yes 

Special schools 
T.14 $203 * ^. . 
14 S27U ' '* 



1 


* 










k 

• • 






LlABJirribS AND CONSbQUENCUS 




a 


WHO IS 

tiABLE FOR 
DON-ATTlSNOANCB 
PAR6N7 
ANO/OB 
CHXLO 




renAiTies - pare 




PENALTIES - CHILD 


1 CBXNINAL 

1 Oft 

1 ° NOT CftlMXNAL 


PINE 

■1 


1 IMPRISONMENT 


OECLARED* 
• OELINQUEMT 


CAN BE 

INSTITUTIONAL! ZI 


S'^nCIAL PLACiWa 
in WITHIN 

SCHOOL SYSTIM 


Both 
. f 1S«201 


1 CfioiMl 
1 191-207 

1 ^ 
1 * 


i 

no for tsch 
offpnst 

^ 0, 

(3 dnyt abitnei 


J 5 dayi 

r [both 

I {• 1 offense) * 


No^ is a <"chi] 
in i^eed of 
nupervision". 
fl6.2320 


Yft « But not i 
fncility for 
dtlin^otnt jBhil< 
drti^, 116-2620 


^ No 








1207 

1 ^ 




■ .; 


- 


Both • 
9^32.10(6) 


1 Criainal 
1 f232.19(6)ft 

1 ^ 


. 'Na^ MnVM ^Kan 

'nwb Borc .%nsn 
1500 , or 

(Znd degr 

S77S.083 


1 Not Bore than 
I 60 dsys 

ae Bisdeneanor) 

j S77S.082 ; 

1 


f> 

No -"InoorriglhlB 
and a nenaoa to 
; tha school" . 

• ■■■■ 


Ye^ - if adjudi- 
cated in need of 
supervision aore 
than once. 

|39.ua) 


No 


Both 

(32.2104.211S 

* n 


1 Crininal 
S32-9914 


Not Bore than 
1100 or 

cr 


1 Not Bore than . 
1 30 da/v 

[both * 


n 

Yes 
S32-2115 

1 


Yea 
* S12-2U5 


No 






«32. 


9914 






• 














Parent 


- Crininal 
S298-12 - 

\ J 


Not less than '' 
%S CT nore'^than 
$S0 or 


2 Bonths 


• No 
$571 -11 

0 .' . : 


No 


No 






S298 


-12^ • 


c 


. ft 




Both f 

03-202,206 J 

*" ■ ' 1' 

li 
|! 


Crininal 
5516*1811 
33.207 


Not Bore than ] 
1300 or 
on 


Not More than 

6 aonths 
both , o' 

113 


No; 

habitual truant 
S16>1803 ^ 

\ c 


Yes 

S16-1814 
Sane^as if delin 
quent « 


• irT 1 

No 


•i 1 
Both ^ 1 

94-121 j 


CriBihal 
»122-26.10 


Not Bore than ] ) 
ISOO or] 

llOOS.9-1 i 


iot Bore than 
30 days 

|100S.8't3 , t^-i 

i 


**Bxnor in need | 
of supervision*' 
S37-702-3 


Yes 

*37-70M,705-7 * 


« 

*Yes 
parental or 
truant schools ♦ 
S34-117 

« 


o l. 




1 . . T> 


. 3 73 / 

■ .•■ • • / 


/ 







II 



r 



OFFtNSLS DUPINEU 



rARENT 



SUTB 



FAILURE TO 

CAUSE 
TO ATTEND 



OTHER 



Indiana 



Yea 



Iowa 



Yes 
#299.6 



No 



No 



Kansas 



Yos 



ContributiBf to 
truanc/ 
SSa-830 



Xeotuck/ 



Y«» ^ 
W1S9.180 



CHILD 



TSUAMT 



No 



Any child between 
7 I 16, m proper 
physical 4 iiental 
condition who 
fails to attend 
school regularly 
without reasonabli 
excuse. 1299.8 



A child who beinj 
by law required 
to attend school 
habitually ab- 
sents hiaself or 
herself there- 
froa. ftS8-802 



•No . 



Couisiaaa • 



Yss 

517.221 



iQcSucinf absence 
&17. 221.1 



aine 



Y9S 

T.20 $911 



OTHER 



No 



OF ATTLNDANCI: REgU I RUMi: NT5 



PROVIDES FOR 
ATTENDANCE OR 
TRUANT OFPlCtfl 



Ya» 

520-8. 1-3-4 



Yea 

S299.10 



Yes 

»72.111S 



Any child absent 
without valid 
excuse for aore 
than 3 days or 
tardy for aore 
than 3 days 
fti59.150 



No 



No 



Habitual truant 
any child repor 
ted k truant aore 
than 3 tiaes 
*159.150 



child shall be 
considered habi. 
tually absent 
when the condi> 
tion continues to 
exist after all 
reasonable efforts 
by the printipal 
^•ve failed to 
rorrect the Condi 
tion^l7:233 



Yes 
f 159.180 



Yes 

%17:22B.9 



Habitual truancy 
Habitual and wll 

ful absence froa 
school without ' 
sufficient excuse 
or failure to at 
tend without ex. 
cuse for 5 day 
sess^ions in any 
b ao. period. 
T.20 S914 



T.20 S913 



ALLOWS ARREST 
OF TRUANTS' 
?WITHOUr A 
WARRANT 



REQUIRES NOTlCt 
To PAREiNFS To 
COMPLY BEFORE 

COMPLAINT 

IS FILED 



S299.il 



Ya» 

8y phone if pbs- 
alhle - by aail 
In any ca»«. 

H28.SSS4,SS37 
(20,8.1-3.28 
20-8-. 1-3. JS) 



No 



No 



No 



— ;y«s 

'^.20 $913 



Yes 
5159.180 
written 



Yes 
S17:253 
Written or in ptr- 



No 



ERIC 
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»5. 



tftlO IS 
LIA8L£ FOR 
NON.ATT£NDANCE 
PARENT 
ANO/Oft 
CHILD 



Parent - 
unU^s not A 
party to the 
violation 
§20-8.1-3-33 



Both ' 
5§ 299. 1,8 



Both. 
§72-lUl 



LIABIMTIES AND CONStQUr.NCES 
PENALTIES - PARENT 



CRIMINAL 
OR 

NOT CRIMINAL 



Criminal 

S20-8.1-3-37 



Criainal 
&2d9.11 



FINE 



Not Bore 
1500 



than 



or 
or 



Not Bore than^ 
6 Bbnthi 

both 

J-37 



Not less then $5 
or Bore than $20 
for each oft'ense 
S299.6 



CriBinal 
$38-830 



Both 
159.010, 18(X 
t.990 



Both 
S617;221,233 



IMPRISONMENT 



No 



PENALTIES - CHILO 



OECLAREO 
OELINQUENT 



Yes 

i20.8.1->.3r 
tniont" 



.1 



CAN BE 
INSTITUTIONALIZED 



•Yea 

»20^.1-3-31, 
31-^7-15 ' 



Not Bore than 
$1,000 cr 
or 

§38 



Criainal 

9159. 99r, 



Both 
20 S911 



ERIC: 



Criainak 
$17:221 



Criminal 
20 S911 



1 yiiar 



both 



830 



No 
{232.2 



No 



Not BDre than $10 
^first offense) 
Not Bore than $20 
(subsequent 
offenses) 

$159,990 



Not Bore than SlONot aore than 10 
for_ each.. davs^for each 

offense ■ or offense 

or both 



1 day's absence « 

. S17 



Not nore than 
$25 03U 




No 



1 offense 
221 



Not npxe—th'an 
—-30 darys 

offens,e 

5911 



No 



Yes - but not in 
state training 
school or state 
industrial school 
§38-8^6 



No 

'habitual 
truancy" 
1208. 020 



No . is a "child 
in need of 
supervision" 
»13: 1S69 




No 

juvenile offen< 
der" 
15 52SS2 



371 



5PEC1AL PLAC: T 
KITHIN 
5CH00L 5Y5 



;1 

TlMl 



No 



Ye^s 

Truant schools 
299.9 



- No 



Ves . 
&20B.200 



Yes 
truant 
schdols 
%159.190 



Yes 
%13:1580 . 
same as"^ 
del inquent 
child 



Yes 

ijS $2611 



No 



No 



t. . 



5 



OPPCHSESJDEFINED 



PARENT 



STATE 



FAILURE TO 

CAUSE 
TO ATTEND 



OTHER 



NftryUnd 

i 



Yos 

n 77 $92(b) 



Inducing 
absence 

77 $92 (c) 



Massachusettfll 



Yes 
76f$2 



Inducing 
'absence 
76 %A 



TRUANT 



No „ 



Michigan 



Yes 
*S40.740i 



No 



'1* I 
it 1 



So 







MinncsolM 


5127.20 

r ■ 


1 Inducing 
J absence 

. SI 27. 20 . 


Ko 

■ V 


Mississippi 

o 

1 


i 


! 
t 
t 




Mi'ssouri 

■ ft " r 


— : — ■ 

• . Yes 
§167.061 . 

1 


No 

i 

■ 1 


No 



CHILD 



OTHEIi 



Absence without 
lawful excuje or 
irregular ia 
attendcnce 
77 S94 



OP ATTENDANCE REQU i RliHLKVs 



PROVIDES FOR 
ATTENDANCE OR 
TRUANT OFFICER 



f No 



ALLOWS ARREST 
OF TRUANTS • 
HITIIOUT A 
WARRANT 



Yes 
76 J19 



No 

Truants cm be 
"apprehenderi'i 
and tbken to 
school 
7^520 



to 



No' 



Yes' 
^120.14 



S3/ 9.5 



Yes 
£120. 14 



No 



Veil 

071 



Yes 
M67.071 



REQUIRES NOTIC 
TO PARENTS 70 
COMPLY BEFORE 
COMPLAINT 
IS FILED 



No 



No 



5340,742 
written 



. Yes 
5120, i4 • 



Yes 
^167, 061 
written 



ERIC 
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OF^EMSES OEFINEO 




STATE 



FAILURE TO 

CAUSE 
TO ATTEKO 



MootAnx 



Nebraska 



Yes 
•79-216 



f 392.210 



OTHES < 



TRUAMI 



No 



No 



Abetting' • 
truancy 
U9Z.220 



Haapshire 



Yes 
^3:2 



Jersey 



Yes 
S1BA:38-31 



Mexico 



Tes 
ft77.10.7 



No 



No 



OTHER 



No 



i-'^y child absent 
xfro« school with 
out valid excuse 
acceptable to 
teacher or Jrin- 
clpal. 

§392.130 



No 



No 



Repeated sbseace 
fros school by 
child between 6 
and 16. 

»18A:3S-27 



No 



No 



Habitual truant, 
any child deeaet! 
a truant 3 or 
■ore tives with- 
in a school 
year. 

. 5392,140 



\ 



HON i:Ni(jiii:r.Mi M 

OF ATU NOANCB REQUIMUILNTS 



PROVIDES FOR 
ATTENDANCE OR 
TRUANT OFFICER 



f 



•75.6305 



ALLOWS ARREST 
OF TRUANTS 
WITHOUT A 
VAIRANT 



•Yes 
S79.210 



Yes 

6392. 150 



REQUIRES NOTICE 
TO PARENTS TO 
COMPLY. 8EF0RE 
COMPLAINT 
13 FILED 



Yes 

575-6307. 
written 



No- but ccten- 
dance officer is 
vested with "po- 
Ilpe powtr" and 
■ust do «»eTy- 
tblDg in his 
power to . coopel 
truant to attend 
so«e school. 
»i79-210,211 



Yea 
9392.160 



Yes 

^79-211 
written 



Yes 
^SlB9:34 



Yes 

$189:36 



No, 



No 



Yes 
>18A:38-32 



Yes 

S77.10.7 



^ Yes 
SieA338-29 



No 



Yes 
4392.130 



Yes 
^18A:38<-29 
written 



Yes 

S77.10.7 

i*;itten ' 



ERIC 
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LlAWLiTlCS AND CONStQUEKCfcS 



WHO IS 
LXA8LE FOR 

NOM-ATTENOANCe 
PARENT 
AN0/9R 
CHILD 



PENALTIES . PARENT 



CRIMINAL 
OR 

HOT CRIMINAL 



Roth 

76-6303, 
6S06 



CriaiQal 

475.63,07 



FINE 



Not last than 
110 or acre 
than 120 or 
1100 bond with 
sureties 

975 



-6307 



Both 
9579-201,211 



CriBiRal 
ft79-216 



d 392. 04a 



Crioinal 
S592.210 



Both 
«193:172 



cNo 

"Violation" 
&193.7 



Both ' 
S&18A:38.2S, 
-27 



Both 
S77-i0-2 



ERIC:::- 



CriBinal 

918A:38-31 



' Criminal 
§77-10-7 



Not |rss than $5 
or Bo^e than 
1100 



*79 



Not sore' than 
J500 . or 

or 

9193. 



Not aore than 
$100 or 
S65l:2(iv) Tt.) 

S6S1: 



JMPRlSOflHENT 



Not le^s than 
or Bore than 30 
days for failur 
to pay fine or 
post bend 



Not aore than 
90 days . 

both 
16 



Not aore than- 
6 aonths 

both 

50 



Not nore than 3 
aonths 

§625:8 



2(iv) 



Not aore than 
|S-first offens 
Not aore than 
125 each subse*. 
quent offense 
»18A:38-3l 



Not aore than 
llOO 



or 
or 



' S40A. 



PENALTIES • CHILD 



OECLAREO 
DELINQUENT 



, No 
Is % "child ia 
need of super* 
vision", 
ftlO-1203 



No 

'in need of spe- 
cial supervision 
»43-201(S) 



No > 
§62.040 



CAN BE 

INSTITVTIONALIZHD 



Yts 

But Hot in a 
eetantion facili 

Cl0^1222(d] 



SPECIAL PLACtVEia 
WXTHIN 
SCHOOL SYSn?f 



No 



But not to Dept: 
of Correctional 
Services 

943-210.01 



Yea 
Special 
schools 
&79-212 



Yes 

saae as if a 

delinquent 
S62.200 



Yes 

S 169:2* (n; 



Yes 

sta'te industrial 
school 
, «l93il7 



No 



Not Bore than 
6 aonths 
both^ 

29-v$ 



379 



No 

S2A:4-43 
I Is a "child in 
need of super- 
vi6ion" 



No 

is a "child in 
need of super-' 
vision" 
§13-14-3 



Yes ' 
But not to faci. 
lity for delin- 
quent children 
S2A:4-62 



Yes 

But not to faci- 
lit-y-for delin- 
quent children 
&13.14.31 



No 



No 



No 



No 



c ■ 



-361 





OFFonsus 


OEFINCD 


OF AmNPANCU RT^UlRtMCNTS 




STATE 

•J 


PA 


RENT 


CHILD 


PROVIDES FOR 


ALLOVS MX&ST 
OP TirUANTS 
ICXTHOUT A 
WARRANT- 

■; i ■ ■ 


ffEQUIRCS NOTICE 
TO PARENTS TO ' 
COMPLY BEFORE 
COMPLAINT 
IS FILED ■ 


FAILURE TO 

CAUSE 
TO ATTFNO 


OTKLR 


-T^UAiiT. 


OTHER 


ATTENDANCE OR 
TRUANT OFFICER 


!•« YorJC 


Yes 

Art 6S, S3233 


No 


No 


School Delin* 
qusnt •> B child 
who is irrefulsr 
in BttendsQCe or 
hAbituaSlir tru- 
ant. 

Art.6S 13214(1) 


- Yes 

53213 


Yes 

»213(2)(e) 


f 

Yes 

13213 


»rch 
trolini 


'Yes' 
«11S.169 


No 


No 


No 


Yes 

«11S-16B 


No 


. Yes 
. 3115-168 
written 

Q 


>rtk 


Yes 

»15^34.1.0S . 


No 


No 


No 


Yes 
§1S-34.1.04 
« 

9 


Ho 


No 




io 


Yis 

S3321.38 


No 


No 


No 

u 


Yes 

"3321.14, IS 


No 

Can ba "taken ' 
into custody" 
ind returned to 
school. 

93321.17 . 


Yes 
S3321, 19 
written 


laho«« 


Yes • 
70 SlO-105 . 


No 


. No 


No 


Yes 

70 sio-101 


Mo 


Yes .«> 
70 $10-106 ^ . 
written 


1^ 


Yes 
1339. 9£ J 


1 

No y 


Ho . 


Irregular Atten- 
dance t $ unex* 
cused half-day 
absences in any 
4 week ^period 
during which 
school is in 
session. 

S.^S9.06S 

,;— 1 


Yes 

S.?32.040.S0S 


No 5 

t 


Yes 
^339.080 
written 



ERJC ■ y , ; V ^ 380 . f 
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LIA8Il.tTIUS AND CONSLQUUKCCS 




\ 

\ 

■ \ 



-3* 



OFhliNStS DtPlNl-l) 



STATE 



P«nnsylviinl« 



Puerto Rico 



PAIl£NT 



FAILURE TO 

CAUSE 
rO ATTEND 



24 $13-1333 



Ihode Islsnd 



Yes 
T18 $80(g) 



Yes 
516.19-1 



South 
Carolins * 



South 
Iskota 



enures see 



Yes" 

121-7S7.1 



Yes 
S13-27.ll 



Yes 
»49-173S 



No 



CIIXLO 



TRUANT 



No 



No 



Interfering 
with attendance 
413-27-18 \ 



Mo 



No 



No 

\ 



OTHER 



Unlawful absence*- 
ebience 3 days 
or their equiva 
lent without 
lawful excuse 
24 S1>U54 



^No 



Habitual truant- 
evcry child re- 
quired to attend 
school who wil- 
fully and habi- 
tually absents 
hisself thert- 
froB, 



Child in <t^eed of 
supervision - 
any child of com- 
pulsory school 
age who habitu- 
■lly absents 
hiaself without 
legal excuse.. 
$26. 8. 9 



Any 



Habitual 
absentee ■ 
child who 
■habitually . and 
unlawfully 
absents hiaself 
frov school. 
1^9-1726 



OF A\'TLNI>ANCi: RUQU I niHIiN'l S 



PROVXOES FOR 
ATTENOANCC OR 
TRUANT OFFICER 



24 $13-1341 



aIlOKS ARREST 
OF TRUANTS 
WITHOUT A 
WARRANT 



Yes 

24 $13-1341 



No - But pro- 
vides that sta- 
tute be enforced 
by Municipal 
authorities. 
T.X8 $80 (f) 



Yes 
il6-19-3 



— "~Yes~ 
$21-761 



Yds 
3^27-14 



Yes 
349-1711 



No 



REQUIRES Noricc 
TO PARENTS TO 
COMPLY BEFORE 

COMPLAINT 

IS FILED 



Yea 
24 $13.1341 



No 



No 



No 



No ' o 
tl3-2--19 
clin be apprehen- 
c{*d and taken to 
school 



.-^No 



Yes , 
$21-766 



Yes 

*l3-27-lo 



Yes 
5 49-ni8 
written 



ERIC 



•J 
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LXABiLITIES AND CONStQUEKCCS 



WHO :s 

LIABLE POR 
*ON-ATTENDANCE 
. PARSHT 

AH!?/OR 

CHILD 




PENALTIES . PARE 


NT 




PEHIiLTICS • CHILD 

■ I 


CR7?<INAL 
OR 

NOT CRINIHAL 


PINE 


INPIXSONH£NT 


declared 
delinqOent 


CAN BE 
IHSTITUTiONALIZE 


SPECIAL PLACEMO 
P WITHIN 

SCHOOL SYSTEji 


Both 
W>X327, 


CHainal 

24 $13-1333 


Not aore than 

$2 - 1st offense 
Not aore than $5 
each subsequent 
offetse ♦ costs' 

24 S13 


In default of 
payaont - nof 
.aore than S, daya 

.1333 • 
> 


No 

11 Iso-ior 

is a "deprived 
child" • 1 


But tto| to faci- 
lities for 
delloqueBC 
tbll4r«ii 

11 fBO-321 


truant it^aola 
24 S5-S0 ' 


Parent . 

P.19 580 


''Crininal 
18 SSO(g) • 

/ 

/ . ' 

!:■ ■ 


1st offense . 
public repriaand 
2nd offense - 
npt aore than $5 
3rd offense; - 
oot aore than S.IC 

ia $80tg) 


■ No ■ 

V 


No 

T34 S2002 


* 'j 

Wo ' 
-7 34 S2010 


No 


Both 
116.19-1 


"< 


1 Criainal 

9l6-19rl 

1 ■ ' 

t . 

1 . 

/ 


Not aori than 
$20 
SI6.19-1 > 


■ ' .No . 
• 


No 

is a "wayward 

child" 
«16-19-6, J 
14-1-3 - 


Yes 

to a training 

school ' 
&r4-l-36 


No 

i 


Both 

I -757.5 
-757.6 




C'rimltoal 
S21-757.1 


Not {ore than 
S50 or 
5 21- 


Not aore *than 
30 days 
757.1 

■ 1 


' Yej - if truant 
without 

paren'. 's knot- 
ted;;* or con- 
•5ent. ^ 

521-757.6 


No 

, ^ %15-1095.20 
unless also 
delinquent 


No 

o 


Both 
U13.27.1, 
26-9-9 

0 




Criainal 
§13-27-11. 

# 


Not less than 
$10 or aore than 
$£0 or 

(first 

;<ot Iriiss than 
$25 or aore than 
$100 or 
Xsubsequent 


Sot aore than 
30 days 

offense) ^ ' 

NoVaor'e thaVi 
30 days 

offenses) 

uObll <91y.— A/— 1.1 


„ No 
"chilli in need 
of supervi ion" 
52^-8-S 


Yes 

S26^8^40.! - 
frBut not to fftci' 
lity fo? delin- 
quent, children 


No 

V 

\ * 


Both 
Hl48-I708^ 
1726 

o ■ .. 


I 


Criainal 
349-1,723 

1 

I .. • • 


Not less than $2 
or aore Than $10 
(first offense) 
Not less than $S 
or aore than $20 
(subsequent 
offenses) 
§49: 1735 

V 


No 

. . 383 


.No 
"disorderly 
j.^yenile person" 
M9-1727 


N6 

I 


" ■ . Yes , 
truancy school .* 
449^1727 



/ 



STATt 



Utah 



Vcrn.>Rt 



Virginia 



ashiogton 



rginia 



OFPLNSLS-DtllUNLU 



PARENT 



FAILURE TO 

CAUSE 
TO ATTEND 



Y»9 



Yos 



OTHER 



No 



Yes 
T16 $1127 



CHILD 



TRUANT 



No 



No 



OTHER 



No 



»22-27S.19 



No 




Yes 

§28A.27 . 100 



Yes 
iI8»B-<2 



Incorrijjihlc 
child - any 
child Nrt w<^cn 
3. and I ft who 
in dyfiance of. 
p.irpntr. or 
teacher is 
habitua 1 ly tru- 
ant . 



■PROVIDES, FOR 
ATTENDANCE OR 
TRUANT OFFICCR 



Yei 

521.0J6- 



Yes • 
553-24-2 



ALLOWS ARREST 
OF TRUANTS 
WITHOUT A. 
WARRANT 




No 

«ust have a 
trarrant 
or 

pcnolaaion of 
patent 



No 



Yes 
S1125 



No 

But children of 
school ajtr nay 
be stopped/ and 
i truant , re- 
turned to school 
• T16 ^H26 




/ §2:. 275. 16 



Inducing 
absence 
ilI8««.7 



No 



Jiabitual rruant- . yes' 
one who absents < S^SA. 27.040 
himself frequent I 
Zy froo thi | 
school h't is re- j 
quired to attend ' 
42RA.-2>.07n 



Yes 

§ia>8.3 



No 



428A^.a70 



IS ril.£0 o 



Yes 
54.25 
written 



Ne 



Vcs 
•ifi S1127 
' vrittcn 



Yeb 
422.27 



Yes . 
&IB-8-4* 



Yes 
418.8-4 • 
written 



ERIC 
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LIAUILITICS AND CONSLQUUCLS 



MHO IS 
LIA3LE FOR 
«ON>ATTEHOANCE 
PARENT 
AND/OR 
CHItD 




PENALTIES - PAREN 


T ^ 


PENALTIES - fnilfO 


CRIMINAL 
OR 

NOT CRIMINAL 


FINE 


IMPRISONMENT* 


DECLARED 
DELINQUENT 


CAN BE 
iN5TlTUTI0NALIZE 


SPECIAL PLACCv;*;; 
J "KITIIIN ^ • 
SCHOOL 5Y5JtV 


^•Tent - unless 
>voves inabillt 
:o coapel' child 
io attend 
|4.2S(b) . 


Criainal 
Y - 54.25 


Not less . than $5 
or aore than $25 
(first offense) 
Not less than $1C 
or aore than $50 
(second offense) 
Not loss than $25 
or aore than $lpQ 
each subsequent 
offense 

§4.25 , 


No 


No 

in need of yuper 
vision 

S51. 03(b)(2) 


Yea 

But not to Texas 
Youth Council 

§54. 04(d) 


Yes 
Juvenile 
Training 
School 
54.25 


Bo'th . 
53-2S-1 


Cr^inal 
§53-24-3 

' ■ V 


Not aore than 
$299. . .or 
S76-3.301 

or 


Not Bore than 
6 aonths 

S7fi«3*.204 
both 
S-201 


No 

"incorrigible" 
i53.25.1 


No 


Yes 

5pecial schools 
553-26-1 

a 


Parents 
e;5SIL2l,27 . 


Criainai 

Tae $U27 


Not less than. 
^5 or aore than- 
$25 

T.16 S2127 


No 


- No , 
• . *.33 5631 


-r^ 'i - 

o 

s 


No 

■ 1 


Both 
922-275.1 . 


Criainal 
; 522-275.7 


Not nore than 
$l,q00 . 'or 
or 

§ia. 


Hot aore than 
12 Bon'ths 
both 
1-9 


No 

&16-1-158 ' 


Yes 

But not' to* stste 
board of correc- 
tion 

|»16.1.27B. 


No 

i 


Both 
I28A 27.010, 
13.12.040 

■ * 


Criminal 
S28A.J24.100 , 


Not aore than 
528A.27.100 


No 


No 

513:04.010 


No 

. - 


• Yes 
Truant Schools 
A13.04.075, 
13. 12.040 


Parents. 

ERJC 


Criainal 
§18-8-2 


Not less than 
$3 or aore .than* 
$20 ♦ costs of 
prosecution or 

§18 


Not less. than 5 
or Bore than 
20 dajNi 

.3-2 


Yes 

^9^5-1 ._ 
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Yes 
99.5-1 

1 ' . 


No 













t 












a 


«> <• 

^ ' 0 ■ 
































OFFENSES 


DEFINED 


SS°lfiiiS!!5 ENFORCEMENT 
■ ATTMDAMC8 REQUIREMENTS 




iTATE 


. PA 


REKT 


CHILD 


PROVIDES FOR 


ALLOWS -ARREST 
OF. TRUAHTS 
VITHDUT A 


REQUIRES NOTICE 
TO PARENTS TO 
COMPLY BEFORE 

COMPLAINT 

IS FILED 




FAILURE TO^ 
' CAUSE . 
TO ATTENO 


OTHER 


TRUAKT 


OTHER 


ATTENDANCE OR 
TRUANT flPPTCPB 




Lscossln 

; 


Yes • 
•<0.77(S) 


Na- 

• * ' 


Anx absanc* of 
on* or aor* dmys 
during which the 
teacher or prin- 
cipal has not 
been notified in 
writing of the 
l*|al cause by 
parent ox' -- 
iateraittent 
attendance for 
the purpose of. 
defeating purpost 
of MDr77(l) 

«40.78(1), 


No 


Yes 
»40.78(4) 


Ves 

«4p.78(t)(cy. 


' Yes 
540.78(7) (a) 
written 




OViOf 




No 


Mo • 


Unexcused ab- 
sence ~ absence 
of any child re- 
quired to attend 
school when such 
absence is 'not 
excused to the 
satisfaction of 
the Board of 
Trustees by par- 
ent. 21.1.47(a) 


Yes 

^ 521.1-49:;>. 


No 


Yes 
&21.1.50 
written 

i 












Habitual truant- 
anx child with 
S or aore linex-. 
cused absences 
In Atiy 1 school 
Xear^ S2l.l-47Cb) 






• 











■i 
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LIABILITIES ^HO CONSEQUENCeS 



ITKO IS 
LIABLE FOR 
NON-ATTENOANCE 
PARENT 
* AND/OR 
CHILD 



Both 
§40.77 



Both 
§21.1-48 



c 



PENALTIES - PARCNT 



CRtHlNAL 

OR " 

n'ot criminal 



&40.78(7)(b) 



FINE 



No.t less than $5 
or Bore than 
ISO V or 
or 

§40 



IMPRISONMENT 

^ ■ ■ / 



Not nore than 
S Bonths 

both 

77(J) 



rEHALTIBS • CHILD 



DECLARED 
OELXNQUENT 



Criainal 

1^21. 1-Sl 



Not less than |5 
or Borethan 
125 • ot 

or 
521. 



Not Bore than 
10 days 

both 
51 



No 

is a.**chi4d in 
need of super- 
vision'* 

S48.12 „ 



No 

is a "child in 
need o)r super- 
"vision" 

S14;il$.2 



CAN BE 

INSTITUTIONALIZED 



^ .Yes 
S48.345 



Yes 

$14,115-30 
saBe as for 

delinquent 
child 



SPECIAL PLACEHE.S 
WITHIN 
SCHOOL SYSTEM 



' No 



No * 



ERIC 



387 



- / 



APPENDIX E 



CHILD LABOR LAWS AND OTHER STATUTORY PROVISIONS 
CONCERNING EMPLOYMENT OF CHILDREN 
OF COMPULSORY SCHOOL AGE 



1. r> 



II 



■\ ■ . 
■ \ . 



\ 
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NOTES TO CHILD LABOR CHART 
APPENDIX E 



J. 



Except where otherwise noted,' t^iis chart only specif ies^child labor 
standards contained in the state statutes; Several states have ad- 
• "'^"f:^^ f regulations 'concerning child labor that should be con- 
sulted for additional child labor requirements. ' 

Some age limits noted, in Column (1) , "Minimum Aae. . . , " extend be- 
yond the compulsory school attendance age. " 

The minimum age provisions for ha;!ardou5 and prohibited occupations 
are not listed on this chart for every state. 

A few states have minimum age provision.? for^ street trades, i 
cupations such as newspaper and magazine sales and- shoeshining 
minimum age for street traHoc ic i«t.,^v. *.uaJ: 4.'\.._^ ^ 



e. oc- 

The 



. . r-— maya^ixiie saxes ana snoeshining;. T 

?animum age for street trades is lower than. l3aat for other occupa- 
tions and nightwork restrictions are often less stringent. School 
attendance is not waived for street trades. Most ^states either ex- 
clude^street trades from coverage of the child labor laws or' do not 
specifically mentipn them.- Regulations, if any, are established by 
municipal ordinance. . • . , . . 

. ^Requirements for issuance of a permit : 

a) Proof of. Age, '^s proof of age- most: states accept, in order of 
■preference: i) a birth certificate; ii) a baptismal certificate or 
a B^le record of birth; iii) other documents, for example, a pass- ■ 
.port, immigration certificaffe, or .life in^.urance policy, in effect for 
over one. yfear; IV) a physician's statement approximating the -physical 

.^^/^^ '^^"'^ ■^-'^ ^ffi-Savit from the child's parent that the 
Child IS of the legal minimum age.. . ' 

. Parental Accompaniment. The parent accompanies the child when ap- 
plication for a permit is made. . " 

c) Employer's Statement. A letter £r"om the employer containing a 
promise of employment and- a description of the job. Several states' 
require mrormation on the number of hours per day and per week ajid 
the starting and ending time of work.. . 

dK School Record . • In most states, a statement from the principal of 
the school which ^hs minor last attended. It contains information on 
.attendance and the child's general, schooling record. Of primary concern 
for the issuance of permits for work. during school hours is the child's 
grade level. The attendance record is often required before an employ- 
ment permit for outside school hours 'is issued. 



e) Physician's Statement. A letter from the school "phvsician or an ap- 
proved physician regarding the child's general health 'and ability to 
perform the work required for th(? job. ' ' , . 
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Compilation of state .Constitutional Provisions 
..Concemihg Education 



Alabama 
Art. 14, §256 



^ policy of the state of Alabama to- foster -,r^ 

promote the .education of ihs-ci-i-i-^one t "?t'*"=™^ ^° roster cuid 
consistent with itJ citizens m a manner and extent 

abiliL of ^i^^^^^ resources, and the willingness • 

•SnsS^iiJL°fhal-? Se'cSfL\'ef ^fSj^at?;a"or"i^ 
authority^ and duty of the legislature, in" furtJerinS^or provid- 

Bsiiahi^Jit^^^l^^^''^' '^^'^^'^^^^ or authorize the 

to or tor the .benef it„ of citizens of the state for edufa+--i nn^r 

tions organized. under the laws of the ^^^^^P^^tions or associa- 

^,nri 0^^*^° ^yoid confusion and disorder ancT to promote effective 
aSthor?z2'"JKf ^^^^^ji^'^ for education , the legiSa?J?e m^^^^^^ 
t^T^ntrl klu^l^i guardians of minors Aho desire Lat ^ 
aui-ti minors snail attend schools provided for their' nwn y^r^o ■ 
to make election to. ^hat end^. such election to bl Effect "e for 

.sach p^iod and. to such exteifb as the legislature may provide 

" • ■ V - Alaska 

■ ,: ' • . .. / " Ait.. VII , §1 . 

state and may proy^^de-^ for other public ^ducational. institution 

-•*-'. ' ■ Arizona' 

•, " . . ' Art. XI, §.§1, 6 

*^ ',• ■''^^^^lature. shall ^act such. -laws as shall r^r-^^ri^^ 
PV»^i?a.c^c.nool system, which system- shall include, kindergarten 




-S96- 



^ ?riaf schonT^°''.^S^°°- ^ ' ^^^^ schools , " normal schools indus- 

\ In^tLtfi^il-' universities (whiqh 'shail include an agri- 

r cultuial-CQllege, a school of mines, and such other t-chnSi 

.schoo.ls. -aa m^y^je essential, unti^ 

- ---^^ tuT^aZl^r^^' Xr^^^^^ '^-^^ inst^tSons of \ 

^5 chfv? ^i* legislature s^iall also enact :such laws ' - 

^ - Jn^ S?- education and care of the . deaf d^ 

" ■ JnstiS^f^ns sh.?rr"'^^ S^^^^ educa??oAa? ' 

in e?ery Lhoof dL established and maintained 

u- u \ ° for at least six months in each v«=aT- 

^ Arkansas 
■ / Art. 14, §1 I , 

■ is? p~ ^^^^^^^^^^ s?" 

ov"ft::=ty-L:'!Sf,^e^"= 'r^' for the^eaSc;?Iorof'pe"Sns' 
^ d ^^-^ y®^^ °^ and under six (6) years of ' 

yxven ro it. lAs- amended by Amendment No. 53.] ■ 

;■ ■ V, ■ . - • . ■ ; " ' ■ . . ■ 

^- • ' California ■ 

. . Art. IX, §§l>- .5 

• e^ssential^?o^?hi'^^"^^^°''-°^ knowledge and intelligence being ' 
essential to the preservation of the rights and liberties of 

• ^^1^^^^^^'^^'''^' ----t-fic. -oral and agricul- ' . .. 
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Colorado. 
Art. IX, §§2, 11 



■ Vide for?he'establL"SSt''and'mL- ^ Practicable, pro- ' 

unifonn. systerof fiee pubnf sShin^r??''^ °f ^ thorough and . 
- wherein all residentrof ?hi ? u ^^e state, - 

n years, ^ma^be eSuLted gra?^^^^ 

schools shall be maintJln<=I^fn u 9"^^ °^ "'°^e public 

state, at leas^thref month. •?n^''\^''^°°^ district .within the ) 
failing, to have such sSSSoJs iS.?^^ TS^' ^^^^^^^ district 

any portion of.^J^i^l^ ^^^^^^^^^ to receive , . 

child o?Lf??ci"nt''menSl'' r^^"^' law, that every 
and 18 vears = ^ ® period between the . ages of six 

SucaU^gfother LaS! "^"^^^^^ 

Connecticut 
Art. VIII, §§1, 2 ■ ' 

' schools l^lhf siate'""^L''Gen^^^^^ secondary 
principle.. by' appropriatr?egJs?a?ion!''"^'^ implement this^ 

. fund , tSe'ntSresr J JthJch sSa?f bf "Jn ' • "^^^ ■ ^ P^-Petual" 

the Support ^d encourraem^n^ Si^K u^-?^^^^y appropriated . to 
the sta?e; ,„^\?r?SI^I|Slfbe°fel?? : 



Delaware 
Art. X, §1 



and maintlnSSrSf a'g^^Jli'^f e??°"''^/°^ establishment 
schools, and may require bJ lSS ^-hff '-^''^ system. of free public 
or mentilly disLlIF sLll ^h^''^'^, -^^'^' ^^^ physically 

educated by other^meins ^^^^^^^ ^he public schools, unless 



. Florida 
Art. IX, §1 



system of Irea'pSmc's^SolJ^^aSl ^ 
tenance ana opeiation for the establishment, main- 

other public eaScai?Sn |rog?^*"^S°?%hf ^f'S" learning and 
may require. f^ograms that the needs „of the people 



, Georgia 
Art.. VIII, §1 



, P^?visa,on of an, adequate education for the citizens 
shaU he 4 primary obligation of the state of Gebraia the 
expense of which shall be provided for by takatio^ 



Hawaii 
Art. IX, §1 



and control ^? provide for the .estabUshment, supporty 

and control of a statewide system of public schools fr&l film 
sectar;Lan: control, a state university, public libraries «n5 " 
sucn ot^er educational institutions as may Se deemeldeiiSble 

tional institution, ' t'fiva^e ^-nstafrwc- 



Idaho 
Art. IX, §§1, 9 



The stability of a Republican form of government deoend 

W. mainly upon the intelligence of the peoDle it^SSfi 2f 

t^^l legislature of Idaho to esLg??^h inj i«Sniain a^''^ 
. IISooS: thorough system Of public, XerSoSion ' 

- . Compulsory attendance at schools. — The leaislatnrp ms^" 

eighteen years, unless , educatfff ty other mea^s? as prSvided by , 

Illinois 
Art. X, §1 

. A fwinddmentai goal of the People of the Sta<-.= 4->,«- 
capaciJJeS^ development of, all pe^soL to'th'^^f^?^! J| gli, 

iLl^*""-^" through the secondary ^^vef shaW be 

P^^JId^f bf iL"* education^as the, GenlJalVsJ^ly 
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Indiana 
Art. VIJI, §1 



^J^'^'J^'t^^^:! throughout a 



Iowa 

Art. IX, pt. i; §12 



and such schools sh^n So ' through a systei?i of Common Schools 
trie? ^ ias?'?h?ee'^;on?hrre:ch;;2fr^^ achoOl^is- 



"Kansas 
Art. VI, §1 



I. 



1 



■^Kentucky 
■■§163 



.provide*flr?in?k^^^^ ^ appropriate legislation, 

the state. ettici^ht system of common schools' throughput 



Louisiana 
Art, XII, §1 



...... .... j 



Maine 
Art. VIII, §1 
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people; to promote this important object the Legislature- are 
authorized/ and it shall be their duty to require the 'several 
towns to make suitable provision, at their own expense, for the 
support and maintenance of. public schools; and it shall further 
be their duty to encourage and suitably endow, ^rom time to time* 
as the circumstances of the people may authorize, all academies-- 
colleges and seminaries of learning* within the state . - 



Maryland 
Art. VIII, §1 



. ^ The General Assembly,, at its First Session ' after the 
adoption of this Constitution, shall by law establish through- 
out- the State a thorough and efficient System of Free Public ^ 
Schools; and shall provide . by taxation,- or otherwise, for their 
ttiamtenance .. 



Mas s achus ett s . 
§91 (Pt. 2, ch. o5, §2) 

Wisdom, "and knowle'd^e, aS 'well as virtue, diffused gene- 
rally among the body of the people, being necessary for the 
preservation of their rights and -liberties,; and as these depend 
on . spreading the opportunities and advantages of education in 
the various parts of the country, and among the different orders 
of people. It shall be the du^i-y of the legislatures and magis- 
trates, m all. future periods of this qommonwealth , to cherish 
t^e interests of literature and the sciences and all seminaries - 
of them; especially the xiniversity at Cambridge, public schools 
and grammar schools in the towns ..... , . 

Michigan ' 
Art. VIII,. §§1, 2 

Sec. 1. Religion, morality and knov/lfedge being necessary 
to good government and the happiness of mankind, schools and 
the means of education shall forever be encouraged. 

Sec. 2. The legislature shall maintain and support a 
system of- free public elementary and secondary schools" as 
defined by law. Every school 'district shall provide for the 
education of its pupils without discrimination as to religion, 
creed-, race, color Or national origin . . .\ 

' . ■ ■ ■. ■ 

Minnesota 
Art. V^II, §1 ^ 

The stability of a republican form of government depending 
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"ol^?il?IaLlSLif ?i^i!^^^^^ the people, it, shall be the duty 
publil schpoi" "'^"f^h ^ 5en^ral and uniform system of"^ 



l^l^^^^Tt^^'^'^' '^^*'"! °* Public'sSoo'JS"' 



Mississippi 
Art* VIIJ, §201 



r,4.^«^.^®^®^^^-'-^^''5® ""^y' its discretion, provide for the 
maintenance 4nd establishment of free public schools for all 

bv tfj^?.-o^''''^^\J^^ ^^^^ °f and twenty-one (m years 

by taxation or otherwise, and with such grades as the Leaisla- ' 
ture may prescribe, tne >egisia- 



Miss.ouri • - 
Art. IX, §1 (a) 

essential ^Jo^JSi diffusion of knowledge and intelligence being 
essential to the preservation of the rights and liberties nf 

" f.ree'pugl?c scho^f^r' t^^"^^^ ^'^^^ estabSsh'aSf mai'ntafn 
■ ;™ P^^^i?:? schools for the gratuitous instruction of all per- 

.. ^^X^tX^*^:^"^' in e.cesa Of twpnty^o'^e^ylars 

' ' ., Montana 
•:■ -■ ■ ■ Art. X, §1 

r,o.i ^/fu^'-®'' \* Educational goals ^nd duties. (1) it is the 
goal of the people to establish a system of education whicK will 
develop the fx^ll educational potential of each pSon. E^aSt^^^^ 
of ^educational opportunity is guaranteed to each person of£he^ 

V, (2). The state recognizes the distinct and unique cultural 

Itn^ti^^ °f A«ierican . lndiansy;.anja is committed^i^its educa- 
tional goals to the preser^fatior^':of their cultural LJegrfty? 

r-J legislature Shall provide a basic systeiit of free 

quality, public elementary and secondary schools. Thi Teaisla- 
ture may provide such other ed3cati^qiial institutions? pub^c 
s^a^f fund Ini ^?JJ^^i°;^l;P^°^.r^sV'as. it deems degiiable. It 
distrin^S^-Ho f-ff-?-^?^ equitable manner to the schobl - 

(districts . the state 's/^are O/f the costXof the' basic elementarv 
. and secondary school/sys-temy^ , V . ^ne oa^ic elementary 
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■ Nebraska 

Art.. :VII, §si, 4 



;• . . • • • • g . 

\ . ,.l ,^ ' legislature shall provide for the free "in r.-t-,-«r, 
Y^ges or rive and twenty-one years. 

kuitabi; 1* ^^^^^^f^'^ be the duty of the Legislature to pass 
^. instruction * ' * ^"^°^^age schools and the means of ^ 



Nevada 
Art. II, §2 



^om^^n ''^^^^If^islature shall provide . for a ^uniform system of 
common schools, by- which a school shall , be established and Lin 
taxned^in each;school district at least six months Jn eS^y yeSr 
.V • • and the legislature may pass such laws as will tend to 
secure, a general attendancerof the- children in each schSol dis- 
trict upon said public schools. scnooi dis 



New Hampshire - 
Part II, . Art. 83 



" Knowledge, and learning, .generally diffused th°roucrh a ■ ■ 
community, being essential" to . the preseJvation of a fJef govern - 
tiSn'th^lS?'^;'"'"^ opportunities and advantages ol edSca- 
. tion through the various parts of the country, being hi-bhlv 
■ conducive :to promote this end; it shall be Se duty^of t^e^ . . 
leg-islators and -magistrates , in all . future periods of this 
Incer'and'aJ? ^^^^^i^^.^^^ ^^^-^^^ of lite?atu?e aSl Si%ci- ' " 
vaS inS lSi - and public schools, to. encourage pri- 

nJoL^^i ^ 5 institutions, rewards and immunities for the 
SfnwS J" °f agriculture, arts, sciences, ionunerce, trades 
manufactures, and natural history of the country, to S-Un^enance 
and^ inculcate the principles of. humanity and general benevSJInce 

pSnciSaJifv^'i-^'^ 4-<^-try anj ebonomyl^honeSSranS ' 

punctuality, sincerity,, sobriety, and all social affections end 
. generous, sentiments, among the people , ^ . . atrections , and, 

° -* • • . '- " 

New Je.;ifs.ey 
. Art. VIII, §4, n. 

cnnbort'^n? i^ti^^^^""^- shall provide- for the maintenance -and 
.^upport o.t a thorough and efficient system of free public schools 

iaL^nt °^ ^^"^^^ children in the State between ?he 

ages. of five and eighteen years. „ - = ^^etween tne 
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New Mex ico 
Art. XII, §§1, 5; Art. 




or 



i-hk ;^^iform sys-tem of free public schoolsxsuf f icient \o 

thl staS shal? be'Sf.°g?^ ^"-i children, of School ^gefn 
cne state shall be established and maintained. \ 



Provision shall be made^ for.. the establishment and main- 

a?r??^ °^ P^^^i^ ^hich shalfbe open ?o 

all the children of the State and free from sectarian ?oJ^-^Si 
and said- schools shall always_ be coriducterin SgUsh. 



■ New York 



Art. XI, §1. . ^ 

. -She legislature, shall provide "for the maintenanr^*^ =„vq 

free common schools wherein aU thrShiJdren o? 
this state mav o/q„-,=4-«j v-uxxui:en or 



thi^* state may be 'educated. 



North Carolina 
Art. I, sib; Art. IX, §§1, 2, 3 



, Thfe people-have a right to the privilege of education 
and xt IS the duty of the State to gua?d and mLSLif tha^°?i'ght , 



=!-;,'r^ ^JlZ:.^^' ^^ligion, morality, and knowledge being neces 
nSarlel and^^h^""^^^^ happiness of mankind, ^chSIlS and '• 
libraries and the means, of education, shall forever=\e encouraged. 

■ "^he General, As seinbly shall provide hw i-^^^i-ir^r.' 

and 9therwise for a general and uniform system of free dSm^ 
year and ihe4^'' maintained at leas? n!ne°mo^thI ?n every 
affstudenS ^^^^^ be provided for-^ 

■ T^® General Assembly shall orovide that everv 
aMlf^S^ and- sufficient mental and ph?sicll 



North Dakota 
Art. VII, §§147, 143 

Sec.. •147. A high degree of intelligence, patriotism, 

■■.419 . , 
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integrity. and morality on the part of every voter in a -government 
K JJ®^.PS°Ple being ^necessary in order to insure the continuance 
of that government arid., the prosperity and happiness of the people, 
Che legislative assembly shall make provision for the establish- 
•ment. and maintenance of a 'system of public" schools which shall 
be op-en to all children of the state, of North Dakota and free • 
from sectarian control. This legislative ' requirement shall be - 
irrevocable without the consent of the United States and the 
people of North Dakota, " . ^' ' ■ ■ . 

. Sec. 148. The legislative assembly shall provide for 
a uniform system of free public schools throughout the state, 

•■. Ohio / ' , 

Art. VI^ §§2,3' ■ ^ 

. The General Assembly shall' make .such provisions 
• • will secure a thorough and efficient system of'comi^ion 
schools throughout the state^ ... 

_ _ Provision -shall be made by law fo.r the organization, 
administration and control of the public school system of the 
state supported by public funds . -. . 



Oklahoma " ' 

Art. 1, §-5; Art. XIII, §§1, 4 ' ■ 

Provisions shall be made for the establishment and 
maintenance of a system of public schools which shall be open 
to._all the children of the State and free from sectarian' con- 
trol and said schools shall always be conducted in English- 

■The legislature shall establish and 'maintain a system of 
free public schools wherein all the children of the state may 
be educated. / ^ 

■ The legislature shall provide for compulsory attendance ' 
at .some public .or other school, unless other means of education 
.are providex^, of all tije children in the State who are sound in 
mind and body^ between the ages of eight and sixteen years for at 
least three months in each year. 

\' ■ ' , . • • 

■ ■ . ■ ■.\ • ^ ■ • 
V Oregon 

• .; \ Art. VIII, §3 



The legislativexassembly shall provide by law for the 
estaolishment of a- unifora and general system of common schools. 
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Pennsylvania 
Art. Ill, §1-4 



^^^su^f^ri^^l^l^^^ r maintenance 
t.on to serve the needs'cf "thelc^^n^ea^?"'"" °' 



Rhode Island 
Art. XII, §1 



the PeopL^'L"nf e"Ssen't?Srtf f ^^^^ - °f virtue, among 
.and liberties, i? shal? be tSe dutv'^^^f ^^^^^^^ °^ ^^^^^^ ^igh?s 
promote public schools, ahd to fdoDt .1?^ general assembly^o 
deem necessary ahd proper to secure tS^H^"^^''^ ^^^^^ ^^^^ - 
ana opportunities of- education ^^e people the adv; intages 



South Carolin;. 
• Art. 11, §3- 



children in the state and shall sS^fi?- " all ^■ 

such other puhlic in*stit„tKSs^^r^K^„\-^ ^^i^^:^ 



' Sottth Dakota 
Art. VIII, §,1; Art. XXII 



on. the Vrality and'^i^LuIg^^^^^^rthe"^ of government depending 
duty of the Legislature to IJtaM?Jh^L?^°?^^' shall, be ;the 
uniform system of public schools ^he re ?n f^^?^^^"^ a general and ^' 
charge, and equally open to all ^n^^ tuition shall be without 
to secure to the peop?Ahe tdv^nJages^aSd^S^ suitable means 

cation . . ^ • '^"vanrages and opportunities of edu- 

The following article shall k» • . 
consent of the. United StateJ JnS i:,, irrevocable without the 
by their legislati^rassembly '^'^^ °f S°^th Dakota 

li.shm.n; ini ^Sa^Se^'ofl^s^l^ /or the 'estab- 

shall be -open to all ^he children o^ ^h?= i\^^^°°^=' ^hich . 
sectarian dontro^. " ^ "^J-aren of this state and free from 
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-■' /■ , „ Tennessee ■. „ . . ' 

' Art, XI, §12 ■ " ' 

Knowledge,, learning, and .virtue, being essential to the 

nSotJ^?^i°''- °^ r^?^^''^'' ^''^^^^^^^"^'^^"d the diffusion of the 
•opportunities and advantages o^ edueation throughout the differ- 
ent portions of the -State, being highly 'conducive to the -promo - 
^lon^to this end, it shall be the duty of the General Assembly, 
in^all.. future periods of this Government, to- cherish literature 
and science. And the fund called common school fund, and all 
the lar^ds and proceeds thereof , dividends', Stocks' and other 
. property of every .-description whatever, heretofore by law 
appropriated by the Gene ral As^^^^^ . 
of common schools, and all such as shall hereafter.be appropri- 
ated by the General Assembly of this State fo;: the . use of com- 
mon schools, and all such as shall hereafter be appropriated ' 
shall remain a perpetual fund, the principal of which shall 
never 1?^. diminished by Legislative appropriations ; and the 
interest theteof shall. be inviolably appropriated to the sup-^ ^ 
.P$>rt and encouragement of common schools throughout the State 
and for thb -eq^al benefit of, all. the people- thereof ;. and no law 
shall^be made authorizing- said, fund or any part thereof to be 
divested to any other use than the support ^hd encouragement of 
common schools. . '"^ 



Texas 
•Art. VII, §1 



A general dif.f.usion of knowledge being- essential to the 
•.preservation of the liberties . and rights of the people, it shall 
. be the duty of the Legislature of the State to. establish and 

make suitable provision for the support and maintenance of' an 
- efficient system of public free schools, 



;■ Utah 

- ' Art. X, §1 • . ■ 

^ ■ . 

The legislature shall provide for the 'establishment and 
maintenance of a uniform system of public schools, which shall 
be open, to all children of the State, and be free from sectarian 



control . 



- Vermont 
Ch. 2,; §6 8 




' Laws for the encouragement of virtue and prevention of 
vice and immorality ought to be constantly kept in force, and 
duly executed) and a competent number of schools o?jight to be 
maintained in each tpwn unless the geneVal assembly permits 
other provisions for the convenient instruction of youths. 

• r '-.^'-' ;.^'' ' 42:2.'- V ' 



Vj-rginia . 
Art, -VIII, §§1, 3 



school age. thro^hout the ^Sn^aJSif s.talf seeHo^fn 
approjJr^ate age, such eligibility ana age^o'b^'aet^r^^nea 



J. 



Washington ' ' 
Art . IX, .§§1, Art. XXVT ,, 'Par '. 4 



cal schools as Vay^IrSftefbfeSbiiSSeS! ^'^''ools and techni- 

Provision shall.be mad^ for -hhe i cUm^^-L. ' j.^ . ^ • . 



' West Virginia ' - ' ' • ' 

Art^., XII, §1, 12 • ■ ',• \ - ■ • 

•1 



.ho.ough^\^iliL\^^^r;y^^Viri?ie ^^^^^^ ^ : 

- ■ legislature shall foster and encouraae mo-r^i ■ir,^-^! 

■ ln;t"i?ii„ro?'i;f ^"""^ ^S'' ''-^ oxgarii?J?Ion o? sSch ■ 

J Wisconsin 

■ • ■ ' Art. ^X, §3' : , *' . . . ^ 

' * . . . ■ 

- ™^ ^ ^'^S? legislature shall provide ^by law for the' establicjh 
.ment Of ixstrict schools, which shall -be as. nearS u^JfS^ 2 
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• * " ^Wyoming . , ^ . 

Art. I, §23;.Art^ V §l;:Art. XXI, '§28\ 

tion, embracing free elementary sihools of. every needed k?^S ' 

' The- legislature shall make lavs for the establ i c:hm*.nt- =,r,^ 
xuren ar tne state., and free from sectarian control.. . 



Puerto Rico 
-Art. 11, §5 



SSS^iJgo5Sr.'SS*b.^??S^''^,«|! elemen4y .and - ■ 

t^^^^^^^^t^- ^ the%x?:nt'per:?Sd1y=?^rJaIIiSer'' 
±t thJ 11^: =°'"?"l=°ry att^endance -kt. elementary oiEic schools 
5 Sere!fSov?4S'"??,f the-fa=ilities of the . Co^iiiiea!*^^' 
who rfleive eSlniaJ^ id,,;;?^- -""^'^J"^^ as; applicable to those 
governmental auSn?^»?^ education- m schools, established under non- 
he uSd-fo? the fSSo;* ?? P-^li? P'^J'srty or public funds shall- 
othes: than tSoJ» S^J^^ 5 1"'^°'^^^ or •educational institutions 

visSn'^sSn p?lvelt the s?ate frS,^^"' ?ontairted in this,pro- 
edu<-aHo„.i . • "^"^ ^tate from furnishing to any child non- 

wflftre°of chiSren! >^ l~-.*»r^ the protection, or ' 
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